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PRIVATE PROSECUTORS IN CRIMINAL CONTEMPT
ACTIONS UNDER RULE 42(b) OF THE FEDERAL
RULES OF CRIMINAL PROCEDURE
INTRODUCTION

The contempt power enables federal judges to fine or imprison persons' who willfully 2 violate court orders,' and to award damages and
other relief to parties4 who are injured by noncompliance with those orders.' A civil contempt proceeding is intended to coerce a party to obey
court orders6 or to compensate injured parties.7 In contrast, a criminal
contempt proceeding punishes intentional disregard of the court's
authority.8
Federal Rule of Criminal Procedure 42 (Rule 42)" governs many of the
1. 18 U.S.C. § 401(3) (1982).
2. Intent is an essential element of criminalcontempt. Vaughn v. City of Flint, 752
F.2d 1160, 1167-68 (6th Cir. 1985); NLRB v. Blevins Popcorn Co., 659 F.2d 1173, 1183
(D.C. Cir. 1981); In re Kirk, 641 F.2d 684, 687 (9th Cir. 1981); United States v. Marx,
553 F.2d 874, 876 (4th Cir. 1977); United States v. Greyhound Corp., 508 F.2d 529, 531
(7th Cir. 1974); United States v. Peterson, 456 F.2d 1135, 1139 (10th Cir. 1972); cf.
United States v. United Mine Workers, 330 U.S. 258, 303 (1947) (judge may take into
account degree of willfulness in imposition of fine for criminal contempt). Willfulness is
not necessary for civil contempt. See 3 C. Wright, Federal Practice and Procedure § 705,
at 830 (2d ed. 1982).
3. The criminal contempt power also extends to punishment of courtroom misbehavior and the misbehavior of court officers in their official transactions. 18 U.S.C.
§ 401(1), (2) (1982). For a general discussion of the nature of the criminal contempt
power, see 3 C. Wright, supra note 2, § 702, at 808-19.
4. Parties entitled to remedial relief are those for whose benefit the court order was
entered. Cf. Universal City Studios v. New York Broadway Int'l Corp., 705 F.2d 94, 96
(2d Cir. 1983) (civil contempt remedies available to party for whom injunction entered);
In re Nevitt, 117 F. 448, 458 (8th Cir. 1902) (parties interested in prosecution of civil
contempt are those for whom court order was entered); Palmigiano v. Garrahy, 448 F.
Supp. 659, 670 (D.R.I. 1978) (civil contempt may be initiated only by party seeking to
enforce court order) (citing MacNeil v. United States, 236 F.2d 149, 153 (1st Cir.), cert
denied, 352 U.S. 912 (1956)).
5. Rickard v. Auto Publisher, Inc., 735 F.2d 450, 458-59 (11th Cir. 1984); Universal
City Studios v. New York Broadway Int'l Corp., 705 F.2d 94, 96 (2d Cir. 1983); NLRB
v. Blevins Popcorn Co., 659 F.2d 1173, 1184 (D.C. Cir. 1981); Shakman v. Democratic
Org., 533 F.2d 344, 348-49 (7th Cir.), cert denied, 429 U.S. 858 (1976); Norman Bridge
Drug Co. v. Banner, 529 F.2d 822, 827 (5th Cir. 1976).
6. 3 C. Wright, supra note 2, § 704, at 823-24.
7. McComb v. Jacksonville Paper Co., 336 U.S. 187, 191 (1949); United States v.
United Mine Workers, 330 U.S. 258, 303-04 (1947); In re Jaques, 761 F.2d 302, 305-06
(6th Cir. 1985), cert denied, 106 S. Ct. 1259 (1986); NLRB v. Blevins Popcorn Co., 659
F.2d 1173, 1184 (D.C. Cir. 1981); Shakman v. Democratic Org., 533 F.2d 344, 349, cert
denied, 429 U.S. 858 (1976).
8. 3 C. Wright, supra note 2, § 704, at 824. The purpose of a criminal contempt
proceeding is to vindicate the court's authority. United States v. United Mine Workers,
330 U.S. 258, 302 (1947); Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 441
(1911).
9. Fed. R. Crim. P. 42 provides:
(a) Summary Disposition. A criminal contempt may be punished summarily if the judge certifies that he saw or heard the conduct constituting the con-

1141

1142

FORDHAM LAW REVIEW

[Vol. 54

federal procedural requirements for criminal contempt proceedings.' 0 A
judge may punish criminal contempt summarily only if he certifies that
he witnessed the contumacious conduct and that it occurred in the presence of the court.'" Use of summary contempt power, however, is inappropriate if the situation does not require immediate action by the
court.' 2 If criminal contempt is not punished summarily, the court must
afford the defendant a number
of procedural safeguards, most signifi3
cantly notice and a hearing.'
tempt and that it was committed in the actual presence of the court. The order
of contempt shall recite the facts and shall be signed by the judge and entered of
record.
(b) Disposition upon Notice and Hearing. A criminal contempt except as
provided in subdivision (a) of this rule shall be prosecuted on notice. The notice
shall state the time and place of hearing, allowing a reasonable time for the
preparation of the defense, and shall state the essential facts constituting the
criminal contempt charged and describe it as such. The notice shall be given
orally by the judge in open court in the presence of the defendant or, on application of the United States attorney or of an attorney appointed by the court for
that purpose, by an order to show cause or an order of arrest. The defendant is
entitled to a trial by jury in any case in which an act of Congress so provides.
He is entitled to admission to bail as provided in these rules. If the contempt
charged involves disrespect to or criticism of a judge, that judge is disqualified
from presiding at the trial or hearing except with the defendant's consent.
Upon a verdict or finding of guilt the court shall enter an order fixing the
punishment.
10. See Bloom v. Illinois, 391 U.S. 194, 205 (1968); Schleper v. Ford Motor Co., 585
F.2d 1367, 1371 (8th Cir. 1978); see also Harris v. United States, 382 U.S. 162, 167 (1965)
(Rule 42(b) dictates the "procedural regularity" for the prosecution of contempts in federal courts except in unusual situations where Rule 42(a) applies); United States v.
Eichhorst, 544 F.2d 1383, 1385 (7th Cir. 1976) (same) (quoting Harris, 382 U.S. at 167);
United States v. Peterson, 456 F.2d 1135, 1139 (10th Cir. 1972) (same). The purpose of
Rule 42, which became effective in 1946, was to explicate many of the procedural safeguards already embodied in the case law at that time. See Sacher v. United States, 343
U.S. 1, 7-8 (1952); 3 C. Wright, supra note 2, § 701, at 807-08.
11. See Fed. R. Crim. P. 42(a).
12. See United States v. Wilson, 421 U.S. 309, 319 (1975); see also Codispoti v. Pennsylvania, 418 U.S. 506, 515 (1974) (if judge postpones conviction and punishment for
contempt until after trial, summary procedure unnecessary).
The Supreme Court regards the summary contempt power unfavorably, see Taylor v.
Hayes, 418 U.S. 488, 498 (1974), and has held that it should be used only in "unusual
situations (in which] instant action is necessary." Harris v. United States, 382 U.S. 162,
167 (1695). For other limitations on use of the summary contempt power, see 3 C.
Wright, supra note 2, § 707, at 838-43.
13. See Fed. R. Crim. P. 42(b). The notice must state the time and place of the
hearing and must relate the essential facts constituting the contempt. Id. The defendant
must be allowed a reasonable time to prepare a defense. Id. Other safeguards provided
by Rule 42(b) include designation of the charge as criminal, trial by jury if a statute so
provides, admission to bail as provided in the Federal Rules of Criminal Procedure, and
disqualification of the judge if the contempt involves disrespect to or criticism of him,
unless the defendant consents. Id.
In addition to the safeguards explicitly mentioned in Rule 42(b), the Supreme Court
has held that criminal contempt defendants have the right to call witnesses and to the
assistance of counsel, Cooke v. United States, 267 U.S. 517, 537 (1925), and to a public
trial, In re Oliver, 333 U.S. 257, 266-73 (1948). Additionally, a criminal contempt defendant's guilt must be proved beyond a reasonable doubt. Gompers v. Bucks Stove &
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Although Rule 42(b) provides that either a United States attorney or
another court-appointed attorney may notify a contempt defendant of
the charges against him,1 4 the circuit courts disagree on who the nonUnited States attorney may be and on what role he may take beyond
giving notice. 15 The most controversial aspect of the disagreement is
Range Co., 221 U.S. 418, 444 (1911). Most recently, the Court extended the right to jury
trial to all serious, see infra note 27, criminal contempts. See Bloom v. Illinois, 391 U.S.
194, 210-11 (1968). See infra notes 26-27.
14. See Fed. R. Crim. P. 42(b).
15. The Second Circuit reads the Rule most expansively, allowing counsel for a party
in the underlying civil litigation to prosecute a criminal contempt arising out of that
litigation. See Musidor, B.V. v. Great Am. Screen, 658 F.2d 60, 64-65 (2d Cir. 1981),
cert. denied, 455 U.S. 944 (1982). Such a prosecutor may not only try the contempt
charges but has the same power to gather evidence as any other government prosecutor.
United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179, 184 (2d Cir. 1985),
petition for cert. filed sub nom. Young v. United States, 54 U.S.L.W. 3565 (U.S. Feb. 6,
1986) (No. 85-1329).
Only one other court has allowed the appointment of counsel for civil plaintiffs as
prosecutors in a criminal contempt action arising out of the civil litigation. See Bays v.
Petan Co., 94 F.R.D. 587, 589-90 (D. Nev. 1982). However, in Bays, the contempt defendant was a juror in the civil litigation, not a defendant. See id. Another district court,
however, did imply that it might appoint civil plaintiff as a Rule 42(b) prosecutor on a
showing of probable cause for the contempt charge. See In re United Corp., 166 F. Supp.
343, 345 (D. Del. 1958) (civil plaintiff acting as attorney in fact for shareholders in corporate reorganization proceeding). However, because no probable cause was demonstrated,
the court dismissed the contempt petition and denied the plaintiff's application for appointment as prosecutor. See id. at 346. Thus, it is unclear whether this court would
have followed the Second Circuit's practice.
The Eleventh Circuit recently remanded a case to decide whether appointment of civil
counsel as Rule 42(b) prosecutors resulted in impermissible conflicts of interest. See Midway Mfg. Co. v. Kruckenberg, 779 F.2d 624, 625-26 (1Ith Cir. 1986) (member of prosecutor's law firm may have had actual conflict of interest with defendant; court expressly
declined to decide whether appointment of opposing civil counsel in a criminal case is
ever permissible).
In Brotherhood of Locomotive Firemen v. United States, 411 F.2d 312, 317-19 (5th
Cir. 1969), the Fifth Circuit found due process violations in the prosecution of criminal
contempt defendants by counsel for civil plaintiffs. The court found the appointment of
private counsel created an inherent conflict of interest, see id. at 319, and directed that on
retrial the contempt be tried by the United States Attorney's office. See id. at 320.
However, in a more recent case, the Eastern District of Louisiana appointed private
attorneys to prosecute a criminal contempt after the United States Attorney's office declined to prosecute. In re CBS, 570 F. Supp. 578, 580 (E.D. La. 1983), appealdismissed
sub nom. United States v. McKenzie, 735 F.2d 907 (5th Cir. 1984). The contempt
charges were subsequently dismissed. See id. at 585. On appeal, the Fifth Circuit noted
that it was questionable whether private prosecutors could be appointed at all in a Rule
42(b) criminal contempt proceeding, but considered resolution of the issue unnecessary.
See United States v. McKenzie, 735 F.2d 907, 910 n. 1 (5th Cir. 1984).
The Sixth Circuit recently ruled under its supervisory power that the appointment of
interested counsel to prosecute a criminal contempt would be prohibited unless private
counsel were supervised by the United States Attorney's office. See Polo Fashions, Inc. v.
Stock Buyers Int'l, Inc., 760 F.2d 698, 704 (6th Cir. 1985), petition for cert. filed, 54
U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455). If the United States attorney declines
to prosecute, however, the court may appoint a disinterested attorney and counsel for an
interested party may be appointed to assist. Id. at 705.
The position of the Tenth Circuit is unclear. In Frank v. United States, 384 F.2d 276,
278 (10th Cir. 1967), aff'd on other grounds, 395 U.S. 147 (1969), the court upheld the
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whether counsel for a civil litigant may be appointed
to prosecute a crim16

inal contempt arising out of the civil litigation.

The Fifth Circuit has stated that the conflict of interest inherent in

appointing counsel for a civil litigant to prosecute criminal contempt

may deny due process. 17 The Sixth Circuit has expressly declined to hold
appointment of civil counsel a per se due process violation, but has prohibited the practice under its supervisory power.' That court decided
that more important values, such as avoiding conflicts of interest, out-

weigh the practical value of using counsel for a civil party. 9 In contrast,

appointment of civil plaintiff's counsel to prosecute a criminal contempt. However, because the civil plaintiff was the SEC, the attorneys already represented the United States
government. See infra note 62. Moreover, the court also appointed the United States
attorney to prosecute. See Frank, 384 F.2d at 278 (court did not discuss extent of United
States attorney's involvement, but simply stated that Rule 42(b) was satisfied).
The Seventh Circuit upheld the appointment of private prosecutors prior to the enactment of Rule 42(b). See United States v. Lederer, 140 F.2d 136, 137-38 (7th Cir.), cert.
denied, 332 U.S. 734 (1944). However, Lederer does not state whether the appointed
attorneys were counsel for civil plaintiffs or whether they had any previous connection
with the case.
In Kienle v. Jewel Tea Co., 222 F.2d 98, 100 (7th Cir. 1955), the court stated that a
private party in a criminal contempt proceeding may only describe the contemptuous
conduct to the court. Further prosecution must be conducted by either the court or the
United States. See id. at 100; see also In re Lahm Indus., Inc., 609 F.2d 567, 569-70 (1st
Cir. 1979) (private party has no standing to prosecute criminal contempt); Ramos Colon
v. United States Atty., 576 F.2d 1, 5 (1st Cir. 1978) (same). Advocates apparently cite
these cases to support an argument against the appointment of civil plaintiff's counsel as
Rule 42(b) prosecutors. The Second and Sixth Circuits, however, interpret them as stating merely that counsel for a civil plaintiff may not conduct a criminal contempt prosecution in the absence of a court appointment. See Polo Fashions, Inc. v. Stock Buyers Int'l,
Inc., 760 F.2d 698, 703 (6th Cir. 1985), petition for cert.filed, 54 U.S.L.W. 3179 (U.S.
Sept. 17, 1985) (No. 85-455); Musidor, B.V. v. Great Am. Screen, 658 F.2d 60, 64 (2d
Cir. 1981), cert. denied, 455 U.S. 944 (1982).
16. See supra note 15, infra notes 17-21 and accompanying text.
17. In Brotherhood of Locomotive Firemen v. United States, 411 F.2d 312 (5th Cir.
1969), the criminal contempt action arose out of a labor dispute. Plaintiff companies had
obtained injunctions to prevent a strike by the union. Id. at 314-15. Plaintiffs' counsel
were appointed prosecutors for a criminal contempt charge lodged when the union went
on strike. Id. at 315. An order to show cause was entered on a Friday and the trial was
scheduled for the following Monday. I1d. The Fifth Circuit found due process violated
by inadequate notice given to the defendants and insufficient time afforded to counsel to
prepare a defense. See id. at 317-19.
In vacating the contempt order, the Fifth Circuit noted that the due process deficiencies originated in the appointment of the counsel for civil litigants as prosecutors of the
criminal contempt. See id. at 319. The court concluded that "conflicting claims of undivided fidelity present subtle influences on the strongest and most noble of men. The
system we prize cannot tolerate the unidentifiable influence of such appeals." Id.
18. See Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 704 (6th Cir.
1985) (abuse of discretion to appoint counsel for civil plaintiffs appointed Rule 42(b)
prosecutors), petitionfor cert.filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455).
19. See id. at 705. The court stated that the role of a public prosecutor is to seek
justice. See id. (citing ABA Model Code of Professional Responsibility, EC 7-13 (1984)),
Because the role of a civil advocate is to advance zealously the interest of his client, see
Polo Fashions,760 F.2d at 704-05, the court concluded that the potential conflict of interest warranted banning the practice. See id. The court would allow, however, such pri-
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the Second Circuit has held that due process does not require a disinterested prosecutor and allows counsel for civil plaintiffs to prosecute criminal contempts because it is practical.2" In fact, the Second Circuit
recently went a step further, holding that civil counsel also possesses a
government prosecutor's power to gather evidence.2
Part I of this Note examines whether due process requires a disintervate attorneys to assist United States attorneys or other disinterested attorneys appointed
by the court. See id. at 705.
20. See Musidor, B.V. v. Great Am. Screen, 658 F.2d 60, 64-65 (2d Cir. 1981), cert.
denied, 455 U.S. 944 (1982). In Musidor, the Second Circuit held that the appointment of
civil plaintiff's counsel in a criminal contempt arising out of the civil litigation did not
violate due process. See id. at 64-65. In rejecting the due process claim, the court focused on the practical advantages of using counsel for the defendant's civil adversary.
See id. It noted the unavailability of using legal aid societies for this sort of case, and the
lack of any funds to pay disinterested counsel. See id. In addition, the court found that
all of the "customary due process rights" required in criminal cases were accorded to the
contemnor. See id. at 64-65.
In addition to noting that Rule 42(b) does not require the court to select counsel from
the United States Attorney's office, the court noted that Rule 42(b) was enacted in reliance on McCann v. New York Stock Exch., 80 F.2d 211 (2d Cir. 1935), cert. denied, 299
U.S. 603 (1936), which favored appointment of counsel for a civil plaintiff as prosecutor
in a criminal contempt action arising out of the civil litigation. See Musidor, 658 F.2d at
64; McCann, 80 F.2d at 214.
It should be noted, however, that the advisory committee notes to Rule 42 indicate
reliance on McCann only for the proposition that criminal contempt defendants must be
advised that the proceeding is criminal "to obviate the frequent confusion between criminal and civil contempt proceedings." Fed. R. Crim. P. 42 advisory committee note 2.
The advisory committee notes do not indicate that they intended to adopt all of McCann.
See Rakoff, PrivateProsecutors,N.Y.L.J., Nov. 14, 1985, at 1, col. 1, at 4, col. 3; see also
Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 701 (6th Cir. 1985) (Rule
42(b) adopted to address problem noted in McCann of confusion over whether contempt
is civil or criminal), petition for cert.filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No.
85-455). See generally supra note 10.
21. See United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179, 184 (2d
Cir. 1985), petition for cert. filed sub nom. Young v. United States, 54 U.S.LW. 3565
(U.S. Feb. 6, 1986) (No. 85-1329). In Vuitton, the court permitted the prosecutors to
supervise a "sting" operation fashioned after Abscam. See id. at 180-82. The prosecutors, counsel for civil plaintiffs in the underlying trademark infringement litigation, used
an investigative firm to pose as purchasers of counterfeited goods from the defendants.
Id. at 181. These dealings in the counterfeited goods had been prohibited by a permanent
injunction. Id. Meetings between the defendants and the undercover investigators were
used for a show cause order and as evidence in the resulting trial of the defendants for
criminal contempt. Id. at 182-83.
The Vuitton court also held that the right to a disinterested prosecutor is not an absolute due process right, and noted the practical advantages of appointing private counsel
as contempt prosecutors. See id. at 183-84. For example, counsel for civil plaintiffs are
already fully informed and ready to go forward without delay. See id. at 183. Moreover,
defendant's rights are already protected because, by appointing a prosecutor, the district
court judge plays a key role in deciding whether the prosecution shall go forward, which
avoids the danger that the prosecutor will use the threat of prosecution to coerce concessions in the civil litigation. See id. at 184.
The court went further by allowing Rule 42(b) prosecutors to conduct broad investigations before bringing charges. The court argued that the term "to prosecute," as used in
Rule 42(b), encompassed the power to investigate and gather evidence, and found no
reason to distinguish between United States attorneys and specially appointed attorneys
in deciding how much power a Rule 42(b) prosecutor has. See id. at 184-85.
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ested prosecutor in a criminal contempt proceeding and concludes that it
does. It explains that the distinctive nature of criminal contempt warrants special procedural safeguards rather than practical shortcuts. Part
II suggests that the ethical standards of the legal profession are breached
when an interested attorney prosecutes a criminal contempt. This Note
concludes that a disinterested attorney should prosecute a criminal con-

tempt with minimal participation by interested civil counsel.
I. A

DISINTERESTED PROSECUTOR AS A DUE PROCESS RIGHT

Historically, criminal contempt proceedings were considered sui
generis and therefore not subject to the same procedural requirements as

ordinary criminal prosecutions. 22 Nevertheless, many procedural protec-

tions have been extended recently to criminal contempt defendants 23 on
due process grounds.2 4
In Bloom v. Illinois,2 5 the Supreme Court examined whether the procedure26 used in a serious2 7 criminal contempt proceeding should meet
22. See Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 704 (6th Cir.
1985), petition for cert. filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455).
23. See supra note 13. Congress has repeatedly limited the contempt power to prevent judicial abuse. Prior to 1831, federal judges had virtually open-ended authority to
cite for contempt, and were limited only on the form of punishment. See Bloom v. Illinois, 391 U.S. 194, 202-03 & n.5 (1968). The resulting abuses led to the enactment of the
Act of Mar. 2, 1831, ch. 49, § 1, 4 Stat. 487, 488 (current version at 18 U.S.C. § 401
(1982)), which limited the exercise of the contempt power to punishment of misbehavior
in the court's presence or near enough to obstruct the administration ofjustice, misbehavior of any officers of the court in their official transactions, and disobedience or resistance
to any order of the court. See Bloom, 391 U.S. at 203.
Congress has also required trial by jury and limitations on the punishment for certain
types of contempt. See Clayton Act, ch. 323, § 21, 38 Stat. 730, 738 (1914) (codified as
amended at 18 U.S.C. § 402 (1982)) (a contempt charge for conduct that is also another
federal or state crime must be tried by jury, and punishment is limited to $1000 or six
months imprisonment unless committed in presence of court). See Bloom, 391 U.S. at
204 n.6 for additional examples.
24. See United States v. Bukowski, 435 F.2d 1094, 1101 (7th Cir. 1970) (citing preBloom cases for proposition that due process is the standard for testing procedural safeguards in criminal contempt proceedings), cert. denied, 401 U.S. 911 (1971).
25. 391 U.S. 194 (1968).
26. The procedural safeguard scrutinized in Bloom was the right to trial by jury. See
Bloom, 391 U.S. at 195. The Bloom Court held that criminal contempt defendants have
the right to a jury trial if the contempt charged is serious. See id. at 198. In so doing, the
Supreme Court reversed a long line of its own cases that held there was no due process
right to a jury trial in criminal contempt cases. See id. at 195-96; cf. Cheff v. Schnackenberg, 384 U.S. 373, 380 (1966) (under supervisory power, Supreme Court requires federal
courts to grant a jury trial to criminal contempt defendants if sentence exceeds six
months). On the same day the Supreme Court decided Bloom, the Court ruled that the
due process clause of the fourteenth amendment mandates the right to a jury trial in the
prosecution of a serious crime. See Duncan v. Louisiana, 391 U.S. 145, 157-58 (1968).
27. The holding in Bloom is limited to serious criminal contempts. See Bloom, 391
U.S. at 198. For the purpose of the right to trial by jury, a serious criminal contempt is
one in which the maximum period of imprisonment exceeds six months or, in the absence
of a statutory limit, when the penalty actually imposed exceeds six months. Taylor v.
Hayes, 418 U.S. 488, 495 (1974); see Codispoti v. Pennsylvania, 418 U.S. 506, 512 (1974);
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the same standard applied in ordinary criminal prosecutions. 8 The
Court reasoned that because convictions for criminal contempt are indistinguishable from ordinary criminal convictions in their impact on the
individual, 29 any "fundamental" right in criminal proceedings must be
extended to criminal contempt proceedings.30 The Court also suggested
Baldwin v. New York, 399 U.S. 66, 69 & n.6 (1970); Frank v. United States, 395 U.S.
147, 149-50 (1969); Bloom v. Illinois, 391 U.S. 194, 211 (1968); Cheffv. Schnackenberg,
384 U.S. 373, 379-80 (1966).
If Bloom is read to establish the right to a disinterested prosecutor, arguably this right
should be limited to prosecutions of serious criminal contempts. Compare People v.
Vlasto, 78 Misc. 2d 419, 427-28, 355 N.Y.S.2d 983, 991 (Crim. Ct. 1974) (only the district attorney may prosecute a crime in which the maximum authorized penalty exceeds
six months) with People ex rel. Allen v. Citadel Mgmt. Co., 78 Misc. 2d 626, 630, 355
N.Y.S.2d 976, 981 (Crim. Ct. 1974) (private counsel may prosecute when only a violation
or petty offense is involved). However, the right to a disinterested prosecutor involves
different considerations than does the right to ajury trial. One of the primary purposes of
the right to trial by jury in a criminal contempt proceeding is to guard against the arbitrary exercise of power by the trial judge. Codispoti v. Pennsylvania, 418 U.S. 506, 515
(1974); Bloom, 391 U.S. at 202. Although the right to a disinterested prosecutor curbs
judicial abuse, see infra notes 89-101 and accompanying text, it also prevents attorneys
from violating ethical standards, see infra notes 110-26 and accompanying text. The ethical quandary for the interested prosecutor exists regardless of the punishment ultimately
imposed on the defendant.
Moreover, many other constitutional rights do not depend on whether the offense carries a sentence over six months or is classified as "serious." See Argersinger v. Hamlin,
407 U.S. 25, 28-29 (1972) (right to public trial, right to be informed of nature and cause
of accusation, and right of confrontation not limited to serious offenses). For example, a
criminal defendant's right to counsel exists regardless of the length of the potential or
actual sentence imposed, see Scott v. Illinois, 440 U.S. 367, 373-74 (1979); Argersinger,
407 U.S. at 37, although if the defendant is not actually imprisoned, he cannot claim the
right See Scott, 440 U.S. at 373-74.
Furthermore, the prosecutor in a criminal contempt proceeding can make sentencing
recommendations to the judge, see infra note 75 and accompanying text, who decides the
length of the sentence. 18 U.S.C. § 401 (1982). Numerous problems arise if an interested
attorney can only participate if the contempt is not serious, and the seriousness of the
contempt is a function of the sentence imposed. For example, can such an attorney recommend a sentence of more than six months? If the attorney recommends less than six
months but the judge imposes a longer sentence, would the defendant automatically be
entitled to a lesser sentence or retrial by a disinterested attorney?
Similar problems are present in the question of whether a defendant is entitled to a jury
trial, since the sentence is not known before that determination has to be made. If an
interested attorney has moved for the order to show cause, he would be well advised to
downplay the seriousness of the contempt if the Bloom distinction is going to be applied.
The result may be that the judge will not grant the show cause order at all. Alternatively,
if the show cause order is granted and the contempt charges warrant a longer sentence
than six months, the trial judge may be faced with either giving a lighter sentence or
ordering a retrial. All of these prospects are undesirable and illustrate the unfeasibility of
limiting the requirement of a disinterested prosecutor to only serious criminal contempts.
28. The standard applied in Bloom is essentially a due process test. See Bloom, 391
U.S. at 208-09 (court's interest in efficiency balanced against public interest of insuring
fair exercise of judicial power, interest in upholding court's dignity balanced against interest of individual in enjoying fundamental procedural protections). For discussion of
the due process standard, see infra notes 33-35 and accompanying text.
29. Bloom, 391 U.S. at 201.
30. See id. at 208. The courts agree that after Bloom, a criminal contempt defendant
must be given all due process protections generally afforded to ordinary criminal defend-
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that because contempt uniquely implicates judicial authority,3 the burden of a criminal contempt procedure must be weighed against its efficacy in curbing abuses of judicial power. 2 The remainder of this Part
will apply the Bloom analysis to the question of who should prosecute a
criminal contempt.
A.

Will an Interested ProsecutorSatisfy ProceduralDue Process?

To determine whether a particular procedure comports with due process, a court first considers the importance of the property or liberty interest at stake and the extent to which the challenged procedure may
ants. See Taylor v. Hayes, 418 U.S. 488, 500 (1974) (contemnors receive fundamental
due process protections); Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698,
704 (6th Cir. 1985) (under Bloom, criminal contempt defendants entitled to all fundamental procedural protections), petition for cert.filed, 54 U.S.L.W. 3179 (U.S. Sept. 17,
1985) (No. 85455); In re Grand Jury Proceedings Harrisburg Grand Jury, 658 F.2d 211,
216 & n.9 (3d Cir. 1981) (Bloom provides important foundation for criminal contempt
defendant having "full panoply" of safeguards accorded a criminal defendant); see also
United States v. Martinez, 686 F.2d 334, 343 (5th Cir. 1982) (Supreme Court has not
deviated from its position that procedural protections for criminal contempt derive from
due process clause); United States v. Nunn, 622 F.2d 802, 803-04 (5th Cir. 1980) (same);
United States v. Bukowski, 435 F.2d 1094, 1101-02 (7th Cir. 1970) (same), cert. denied,
401 U.S. 911 (1971). A procedural protection deemed fundamental to our system of
justice will be extended to criminal contempt defendants absent a sufficiently important
governmental interest that outweighs it. See supra note 28.
However, the circuit courts do not extend all of the constitutional safeguards provided
in the fifth and sixth amendments to criminal contempt defendants. See, e.g., United
States v. Martinez, 686 F.2d 334, 343 (5th Cir. 1982) (full panoply of constitutional safeguards including arraignment and discovery not available to criminal contempt defendants); United States v. Marthaler, 571 F.2d 1104, 1105 (9th Cir. 1978) (per curiam) (no
right to grand jury indictment in criminal contempt proceeding); United States v.
Eichhorst, 544 F.2d 1383, 1387 (7th Cir. 1976) (same); United States v. Bukowski, 435
F.2d 1094, 1102 (7th Cir. 1970) (same), cert. denied, 401 U.S. 911 (1971). These courts
have observed that nothing in Bloom signaled an abandonment of the special status of
criminal contempts as sui generis and therefore they are not subject to the stringent requirements of the fifth and sixth amendments. See Martinez, 686 F.2d at 343; Eichhorst,
544 F.2d at 1387; Bukowski, 435 F.2d at 1101.
31. Criminal contempt is unique in the sense that it is punishment by a court for
disregard of the court's own authority. See Bloom v. Illinois, 391 U.S. 194, 202 (1968)
(criminal contempt is punishment for disregard of judicial authority). See supra note 8.
Other crimes generally involve violations of statutes that specify the prohibited conduct.
See United States v. Eichhorst, 544 F.2d 1383, 1387 (7th Cir. 1976). Moreover, courts
view criminal contempt, unlike other crimes, as an indispensable mechanism for enforcing their Article III powers. See United States v. Gracia, 755 F.2d 984, 988 (2d Cir.
1985) (citing United States v. Hudson, 11 U.S. (7 Cranch) 32, 34 (1812)).
Because criminal contempts have been accorded a unique constitutional status, see
United States v. Bukowski, 435 F.2d 1100-01 (7th Cir. 1970), cert. denied, 401 U.S. 911
(1971), the safeguards given criminal contempt defendants in federal court have been
tested by a due process standard rather than by affording such defendants all of the rights
available in the fifth and sixth amendment. See supra note 30.
32. See Bloom, 391 U.S. at 202, 209 (contempt cases provide an "even more compelling argument" for protection against the arbitrary exercise of judicial power than other
cases; "considerations of efficiency must give way to the more fundamental interest of
ensuring the even-handed exercise of judicial power").
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reduce (or increase) the possibility of erroneous decisionmaking. 33 The
court then weighs the governmental interest in avoiding the increased
administrative and fiscal burdens resulting from stricter procedural requirements.34 The court must then balance these competing interests in
light of the due process guarantee of fairness. 3
The benefits of appointing interested attorneys as Rule 42(b) prosecutors do not outweigh the competing interests. First, the interest at stake
in a criminal contempt is that of any other criminal proceeding-the defendant faces possible fines or imprisonment. 36 The courts have always
accorded criminal
defendants stringent procedural safeguards to protect
37
this interest.
Second, a disinterested prosecutor may significantly reduce the possibility of erroneous decisionmaking. A prosecutor whose primary motive
is to seek justice, rather than a conviction, will be more likely to decide
objectively and fairly whether to bring charges and how and when to
present them before a tribunal.3 8
33. Matthews v. Eldridge, 424 U.S. 319, 335 (1976). Although the Matthews v. Eldridge test is usually applied in civil cases, it also has been used to test criminal procedures. See, eg., United States v. Raddatz, 447 U.S. 667, 677-81 (1980) (applying test to
right to de novo hearing of suppression motion by district court after hearing by magistrate); Wofford v. Wainright, 748 F.2d 1505, 1507-08 (11th Cir. 1984) (test applied to
right to district court hearing after hearing before magistrate on ineffective assistance of
counsel claim); Shepard v. United States Bd. of Parole, 541 F.2d 322, 326-29 (2d Cir.
1976) (test applied to right to hearing before final decision on revocation of parole).
34. Matthews v. Eldridge, 424 U.S. 319, 335 (1976).
35. See J. Nowak, R. Rotunda & J. Young, Constitutional Law 557 (2d ed. 1983)
(essential guarantee of due process clause is fairness).
36. 18 U.S.C. § 401 (1982). See supra note 29 and accompanying text.
37. In an ordinary criminal proceeding, the defendant is entitled to a fair trial that
conforms with many constitutional safeguards before he can be subjected to punishment.
See Nowak, supra note 35, at 562. The government is therefore limited in the ways it
may investigate and prosecute criminal defendants. See id. For discussion of the procedural protections traditionally accorded criminal contempt defendants, see supra notes
22-24 and accompanying text.
38. See Ganger v. Peyton, 379 F.2d 709, 713-15 (4th Cir. 1967) (prosecution by public attorney interested in related civil litigation violates due process). Ganger involved a
prosecution for assault in which the prosecutor also represented defendant's wife in a
divorce proceeding based on the assault. See id. at 712. The Ganger court upheld the
trial judge's finding that the prosecutor offered to drop the assault charge if the defendant
would make a favorable property settlement in the divorce action. See id. at 711-12.
Other courts have found that even if a private prosecutor did not have this kind of
direct conflict (representing parties in civil case related to criminal prosecution), he still
could not be expected to have the same objectivity and fair mindedness as a public prosecutor. See State v. Harrington, 534 S.W.2d 44, 50 (Mo. 1976) (per curiam); Biemel v.
State, 71 Wis. 444, 451, 37 N.W. 244, 247-48 (1888); see also 1 ABA Standards for Criminal Justice, Standard 3-2.1, Commentary, at 3.12-3.13 (prosecution by public attorney
gives greater assurance that defendant's rights wil be respected and just dispositions will
result). For discussion of prejudicial impact of private prosecutors on specific
prosecutorial functions, see Note, Private Prosecution-The Entrenched Anomaly, 50
N.C.L. Rev. 1171, 1173-77 (1972) [hereinafter cited as Anomaly].
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Arguably, the "practicalities of the situation" 39 provide several rationales in favor of appointing interested civil counsel as Rule 42(b) prosecutors. The fiscal constraints on the United States Attorney's office and
the lack of any funds to pay disinterested counsel support alternative

methods of prosecuting criminal contemnors. 40 Counsel for civil litigants already are aware of the facts underlying the contempt and can
proceed without delay, and the district court is already familiar with
their competence and can make further inquiry if required.4 '
Several factors ameliorate the increased administrative and fiscal burden of having only disinterested attorneys conduct Rule 42(b) prosecutions. First, the administrative and fiscal burden need not be
overwhelming.4 2 Private counsel could still provide assistance as long as
39. Musidor, B.V. v. Great Am. Screen, 658 F.2d 60, 65 (2d Cir. 1981), cert. denied,
455 U.S. 944 (1982).
40. See In re CBS, 570 F. Supp. 578, 581 (E.D. La. 1983) (lack of manpower in
United States Attorney's office), appeal dismissed sub nom. United States v. McKenzie,
735 F.2d 907 (5th Cir. 1984); Musidor, B.V. v. Great Am. Screen, 658 F.2d 60, 65 (2d
Cir. 1981) (lack of funds for disinterested counsel), cert. denied, 455 U.S. 944 (1982);
United States ex rel. Vuitton et Fils S.A. v. Karen Bags, Inc., 592 F. Supp. 734, 744-45
(S.D.N.Y. 1984) (burden on United States Attorney's office), aff'd sub nom. United
States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179 (2d Cir. 1985), petition for
cert.filed sub nom. Young v. United States, 54 U.S.L.W. 3565 (U.S. Feb. 6, 1986) (No.
85-1329).
One court has also suggested that the appointment of private attorneys to prosecute
criminal contempts is appropriate because the United States attorney may not be able to
remain impartial in certain criminal contempt cases or may have a general policy against
prosecuting criminal contempts. See In re CBS, 570 F. Supp. at 581. However, these
arguments do not necessarily support the practice of appointing interested private attorneys to prosecute criminal contempts. First, if the United States attorney believes he
cannot remain impartial in a particular case, he can appoint a different attorney pursuant
to 28 U.S.C. §§ 515 or 543 (1982), see infra note 43. Moreover, a policy by the United
States Attorney's office not to prosecute criminal contempts may be a practical reaction
to the availability in certain jurisdictions of private attorneys to prosecute the contempts.
Therefore, the policy may change if interested private attorneys are prohibited from acting as prosecutors.
41. United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179, 183 (2d Cir.
1985), petition for cert. filed sub nora. Young v. United States, 54 U.S.L.W. 3565 (U.S.
Feb. 6, 1986) (No. 85-1329); see Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d
698, 705 (6th Cir. 1985) (practicality of having attorney familiar with facts is obvious),
petition for certfiled, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455); see also McCann v. New York Stock Exch., 80 F.2d 211, 214 (2d Cir. 1935) (ordinarily civil plaintiff's attorney will be judge's only source of information when contempt not in his
presence), cert. denied, 299 U.S. 603 (1936).
42. At least indirectly, Congress has already imposed some of the fiscal burden on the
United States Attorney's office. For example, many Rule 42(b) contempt cases involve
commercial counterfeiters against whom no effective remedy other than criminal contempt was available before the Trademark Counterfeiting Act of 1984 was enacted.
Rakoff, supra note 20, at 4, cols. 4-6, at 5, col. 1. This Act makes it a federal felony to
counterfeit trademarked goods, thus presumably warranting enforcement by the United
States Attorney's office. Cf United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780
F.2d 179, 187, n.1 (2d Cir. 1985) (Oakes, J., dissenting) (Trademark Act must be considered an alternate remedy available to trademark holders), petitionfor cert.filed sub nom.
Young v. United States, 54 U.S.L.W. 3565 (U.S. Feb. 6, 1986) (No. 85-1329). But cf
Rakoff, supra at 5, col. 2, at 18, col. 5 (Trademark Act offers meaningful alternative
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the assistance did not reduce the prosecutor's ability to exercise discretion in handling the case. Second, the governmental interest in saving
money and reducing bureaucratic problems always weighs against imposing new procedural safeguards. When a particular safeguard protects a
criminal defendant against the possibility of an unfair trial, the countervailing governmental interest must be considerably stronger than it is
here to satisfy due process.
B. DisinterestedProsecutorsin State Courts
No explicit federal statutory provision provides for the appointment of
private, interested counsel as criminal prosecutors unsupervised by a
United States attorney.4 3 Many states, however, allow parties to hire private attorneys as criminal prosecutors.' An examination of how states
restrict such prosecutions is helpful in determining what limitations
should be placed on the federal practice.4 5
sanction for commercial counterfeiting but alternative remedies should not be affected by
it).
43. However, federal statutes authorize the Attorney General to appoint private attorneys to assist United States attorneys, see 28 U.S.C. § 543 (1982). Additionally, the
Attorney General may specially appoint attorneys to conduct any kind of legal proceedings that United States attorneys may perform. See 28 U.S.C. § 515 (1982). See infra
note 62. For discussion of when a federal judge may appoint a prosecutor, see infra note
71.
44. See Hopkins v. State, 429 So. 2d 1146, 1154 (Ala. Crim. App. 1983); People v.
Powell, 87 Cal. 348, 365-66, 25 P. 481, 486 (1891); Davis v. People, 77 Colo. 546, 553,
238 P. 25, 28 (1925); Ates v. State, 141 Fla. 502, 503, 194 So. 286, 286 (1939) (per
curiam); Allen v. State, 150 Ga. App. 109, 110, 257 S.E.2d 5, 7 (1979); State v. Scott, 27
Idaho 202, 207, 239 P.2d 258, 261 (1951); People v. Farnsley, 53 Ill. 2d 537, 543-44, 293
N.E.2d 600, 605 (1973); Williams v. State, 188 Ind. 283, 301-02, 123 N.E. 209, 215
(1919); State v. Jensen, 178 Iowa 1098, 1099-1101, 160 N.W. 832, 832-33 (1917); State v.
Ellis, 192 Kan. 315, 317, 387 P.2d 198, 201 (1963); Goehring v. Commonwealth, 370
S.W.2d 822, 823 (Ky. 1963); State v. Hopper, 251 La. 77, 96-97, 203 So. 2d 222, 229
(1967), vacatedper curiam on other grounds, 392 U.S. 658 (1968); State v. Bartlett, 105
Me. 212, 213-14, 74 A. 18, 19 (1909); State v. Rue, 72 Minn. 296, 307, 75 N.W. 235, 238
(1898); Goldsby v. State, 240 Miss. 647, 669-70, 123 So. 2d 429, 437 (1960); State v.
Moran, 142 Mont. 423, 442-44, 384 P.2d 777, 787-88 (1963); State v. Hale, 85 N.H. 403,
406, 160 A. 95, 97 (1932); Ruvoldt v. Tumulty, 107 N.J. Super. 545, 555, 259 A.2d 491,
496 (Law Div.) (citing N.J. Stat. Ann. 19:34-63 (West 1964)), aff'd per curiam, 107 NJ.
Super. 494, 259 A.2d 465 (App. Div. 1969); State v. Baca, 101 N.M. 716, 717, 688 P.2d
34, 35 (1984); State v. Moose, 310 N.C. 482, 488-89, 313 S.E.2d 507, 512-13 (1984); State
v. Kent, 4 N.D. 577, 585, 62 N.W. 631, 634 (1895); State v. Ray, 102 Ohio App. 395, 396,
143 N.E.2d 484, 485 (1956); Ryals v. State, 434 P.2d 488, 489 (Okla. Crim. App. 1967);
Commonwealth v. Carpenter, 172 Pa. Super. 271, 275-76, 94 A.2d 74, 76 (1953); State v.
Addis, 257 S.C. 482, 487-88, 186 S.E.2d 415, 417 (1972); State v. Basham, 84 S.D. 250,
256, 170 N.W.2d 238, 241 (1969); Lopez v. State, 628 S.W.2d 77, 80 (Tex. Crim. App.
1982); People v. Tidwell, 4 Utah 506, 513, 12 P. 61, 64 (1886); State v. Ward, 61 Vt. 153,
178, 17 A. 483, 485 (1889); Cantrell v. Commonwealth, 229 Va. 387, 392, 329 S.E.2d 22,
26 (1985); State v. Hoshor, 26 Wash. 643, 648, 67 P. 386, 388 (1901); State v. Atkins, 261
S.E.2d 55, 58-59 (W. Va. 1979), cert denied, 445 U.S. 904 (1980). See generally Note,
The Outmoded Concept of Private Prosecution, 25 Am. U.L. Rev. 754 (1976) (detailed
analysis of state practices on private prosecution) [hereinafter cited as Private
Prosecution].
45. See McKeiver v. Pennsylvania, 403 U.S. 528, 548 (1971) (in determining whether
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States are fully aware of the special dangers inherent in private prose-

cution. Some states prohibit the practice altogether on a number of
grounds.4 6 These states stress that privately paid prosecutors only want

convictions.47 This lessens the likelihood of a fair presentation of the
criminal case.4 8 These states maintain that, even in the absence of actual

prejudice to the defendant, the possibility of unfairness by itself justifies

banning the practice.4 9 Additionally, these states have advanced the
public policy argument that using a prosecutor motivated by pecuniary
interests is counterproductive to fair administration of the law.50
Moreover, states that permit private prosecution generally impose restrictions that address these concerns. The most common restriction
a procedure offends a fundamental principle of justice, the fact that a large number of
states follow it is worth consideration, although not conclusive).
46. Massachusetts, Michigan, Missouri, New York, Nebraska and Wisconsin generally do not allow private prosecutors to participate in criminal prosecutions. See Commonwealth v. Gibbs, 70 Mass. (4 Gray) 146, 147-48 (1855); Meister v. People, 31 Mich.
99, 106 (1875); State v. Harrington, 534 S.W.2d 44, 49-50 (Mo. 1976) (per curiam); Flege
v. State, 93 Neb. 610, 613-14, 142 N.W. 276, 277 (1913); People v. Vlasto, 78 Misc. 2d
419, 427-28, 355 N.Y.S.2d 983, 990-91 (Crim. Ct. 1974) (distinguishing People v. Van
Sickle, 13 N.Y.2d 61, 242 N.Y.S.2d 34, 192 N.E.2d 9 (1963)); Biemel v. State, 71 Wis.
444, 450, 37 N.W. 244, 248-49 (1888). But minimal participation in the prosecution by
privately retained attorneys may be permitted. See, e.g., Commonwealth v. Herman, 253
Mass. 516, 517, 149 N.E. 198, 198 (1925) (not reversible error to permit a private attorney to sit at the prosecutor's table and confer with him); People v. Schick, 75 Mich. 592,
595, 42 N.W. 1008, 1009 (1889) (even if assistant prosecutor had been retained by private
parties, arguing one motion and questioning one witness would not warrant reversal);
Scheldberger v. State, 204 Wis. 235, 248-49, 235 N.W. 419, 423-24 (1931) (private counsel took witnesses' statements and did investigatory work; court stresses if lawyer hired to
assist prosecutor, would be reversible error). Additionally, if the prosecution involves
only a violation or minor offense, or occurs in a court of limited jurisdiction, private
counsel may be allowed to prosecute. See, e.g., Katz v. Commonwealth, 379 Mass. 305,
312, 399 N.E.2d 1055, 1060 (1979) (housing court); People ex rel. Allen v. Citadel Mgmt.
Co., 78 Misc. 2d 417, 426-27, 355 N.Y.S.2d 976, 982 (Crim. Ct. 1974) (petty offense).
47. See, eg., State v. Harrington, 534 S.W.2d 44, 50 (Mo. 1976) (per curiam); Flege v.
State, 93 Neb. 610, 613-14, 142 N.W. 276, 277-78 (1913); Biemel v. State, 71 Wis. 444,
450-51, 37 N.W. 244, 247-48 (1888); see also Meister v. People, 31 Mich. 99, 106-07
(1875) (retainer from private parties tempts attorney to use prosecution for private ends).
48. See, eg., State v. Harrington, 534 S.W.2d 44, 50 (Mo. 1976) (per curiam); Biemel
v. State, 71 Wis. 444, 451, 37 N.W. 244, 247-48 (1888); see also PrivateProsecution,supra
note 44, at 768 (client may influence private attorney to exercise his prosecutorial powers
unfairly); cf. People v. Vlasto, 78 Misc. 2d 419, 427-28, 355 N.Y.S.2d 983, 990-91 (Crim.
Ct. 1974) (defendant's substantial rights violated because private prosecutor interested in
securing conviction) (citing People v. Rodgers, 205 Misc. 1106, 131 N.Y.S.2d 622
(County Ct. 1954)); 1 ABA Standards for Criminal Justice, Standard 3-2.1, Commentary,
pp. 3.12-13 (in absence of public prosecutor, danger of vindictive use of criminal law
process).
49. See State v. Harrington, 534 S.W.2d 44, 50 (Mo. 1976) (per curiam); see also
Meister v. People, 31 Mich. 99, 106 (1875) (criminal prosecution should not be entrusted
to those who may be tempted to use for private ends); cf. Flege v. State, 93 Neb. 610, 614,
142 N.W. 276, 277 (1913) (appointment of private prosecutor not in interest of impartial
trial).
50. See Meister v. People, 31 Mich. 99, 106 (1875); State v. Harrington, 534 S.W.2d
44, 50 (Mo. 1976) (per curiam); Biemel v. State, 71 Wis. 444, 451, 37 N.W. 244, 247-48
(1888).
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subjects the private prosecutor to the control of the district attorney's
office and allows participation only with that office's permission. 5 ' This
51. See People v. Powell, 87 Cal. 348, 365-66, 25 P. 481,486 (1891) (private attorney
may participate with consent of trial court and district attorney); Davis v. People, 77
Colo. 546, 553, 238 P. 25, 28 (1925) (public prosecutor must consent or request participation of private attorney and retain control of case); Ates v. State, 141 Fla. 502, 504, 194
So. 286, 286-87 (1940) (per curiam) (private prosecutor permitted to assist because public
prosecutor present at trial and in control); Allen v. State, 150 Ga. App. 109, 110, 257
S.E.2d 5, 7 (1979) (special prosecutors subject to direction and control of district attorney); Hayner v. People, 213 Ill. 142, 147, 72 N.E. 792, 794 (1904) (private counsel may
assist but public prosecutor must have direction and assume responsibility of prosecution); State v. Berg, 236 Kan. 562, 565, 694 P.2d 427, 431 (1985) (attorney may assist
public prosecutor who will maintain ultimate control of case); Stumbo v. Seabold, 704
F.2d 910, 911 (6th Cir. 1983) (under Kentucky law, public prosecutor must retain control over case in which private counsel participates); State v. Hopper, 251 La. 77, 96, 203
So. 2d 222, 229 (1967) (private counsel may assist but district attorney shall have charge
and control of prosecution) (citing La. Rev. Stat. § 15:17 (1950) (current version at La.
Code Crim. Proc. Ann. art. 63 (West 1967))), vacated per curiam on other grounds, 392
U.S. 658 (1968); State v. Wouters, 71 N.J. Super. 479, 487, 177 A.2d 299, 303 (App. Div.
1962) (public prosecutor must appear); State v. Baca, 101 N.M. 716, 717, 688 P.2d 34, 35
(Ct. App. 1984) (district attorney must consent to prosecution by private counsel); State
v. Moose, 310 N.C. 482, 489, 313 S.E.2d 507, 512-13 (1984) (if solicitor consents and
maintains control of prosecution, private attorney may assist); State v. Kent, 4 N.D. 577,
585, 62 N.W. 631, 633-34 (1895) (control of prosecution must be in public hands); Ryals
v. State, 434 P.2d 488, 488-89 (Okla. Crim. App. 1967) (private attorney may assist, but
county attorney should never lose control of case); State v. Addis, 257 S.C. 482, 487, 186
S.E.2d 415, 417 (1972) (assistance of private attorney permitted because district attorney
must have full control of case); State v. Basham, 84 S.D. 250, 256, 170 N.W.2d 238, 241
(1969) (private prosecutor may assist with permission of state's attorney, who must maintain control of case); Ballard v. State, 519 S.W.2d 426, 428 (Tex. Crim. App. 1975) (privately retained attorney may assist but district attorney must retain control and
management of prosecution); People v. Tidwell, 4 Utah 506, 513, 12 P. 61, 64 (1886)
(district attorney requested assistance of private attorney hired by victim); Cantrell v.
Commonwealth, 229 Va. 387, 393, 329 S.E.2d 22, 26 (1985) (role of private counsel is
more circumscribed than that of public prosecutor, who must remain in control of case);
State ex reL Koppers Co. v. International Union of Oil, Chem. & Atomic Workers, 298
S.E.2d 827, 829-30 (W. Va. 1982) (public prosecutor must be present); cf. State v. Bartlett, 105 Me. 212, 213-14, 74 A. 18, 19 (1909) (if public prosecutor does not object, private attorney may participate); Commonwealth v. Musto, 348 Pa. 300, 303, 35 A.2d 307,
310 (1944) (district attorney requested permission of court to have private attorney assist
him); Commonwealth v. Carpenter, 172 Pa. Super. 271, 275, 94 A.2d 74, 76 (1953) (state
may select private attorneys to participate in prosecution).
Some courts permit private prosecutors to assist but fail to clarify the amount of assistance permissible. See, e.g., Smith v. State, 426 N.E.2d 364, 365 (Ind. 1981) (private attorney sworn as deputy prosecuting attorney, sat with prosecutor, but did not participate in
trial; introduced to jury only as assistant); Sedelbauer v. State, 455 N.E.2d 1159, 1164
(Ind. App. 1983) (courts have power to appoint private counsel to assist in criminal trials); Goldsby v. State, 240 Miss. 647, 669-70, 123 So. 2d 429, 437 (1960) (private counsel
hired by victim's husband permitted to assist in prosecution; state attorneys also participated); State v. Hale, 85 N.H. 403, 406, 160 A. 95, 97 (1932) (trial court has discretion to
permit private attorneys to assist public prosecutor); State v. Hoshor, 26 Wash. 643, 648,
67 P. 386, 388 (1901) (same).
Only three states appear to allow private prosecutors to prosecute alone and without
the consent of the district attorney's office, but even those states require permission of the
court to appear. See Hall v. State, 411 So. 2d 831, 838-39 (Ala. Grim. App. 1981) (trial
court may refuse to permit private prosecutor to appear for good cause); State v. Cockrell, 131 Mont. 254, 261, 309 P.2d 316, 320 (1963) (although district attorney may ap-

1154

FORDHAM LAW REVIEW

[Vol. 54

safeguard maintains the district attorney's office's important discretionary power to decide whether to prosecute a given case, 2 and thereby
reduces the likelihood that prosecutions5 3 proceed for the sole purpose of
serving the interests of a private party.
A second restriction provides that when private counsel represents a
plaintiff in a related civil litigation, that counsel may be disqualified or
relegated to a relatively minor role in the prosecution.
Most states frown
54
on such dual roles of private prosecutors.
Thus, unlike the typical Rule 42(b) criminal contempt proceeding in
which the private attorney may conduct the prosecution supervised only
by the presiding judge,5 5 most states will not permit a private attorney to
point private prosecutor, in absence of appointment, defendant cannot complain if no
prejudice to him); State v. Ray, 102 Ohio App. 395, 396, 143 N.E.2d 484, 485 (1956)
(private counsel may appear alone as prosecutors, especially in courts of limited jurisdiction).
The few federal courts that have considered the use of private prosecutors in state
courts have upheld the practice primarily because the states required the public prosecutor to maintain control of the case. See Stumbo v. Seabold, 704 F.2d 910, 911 (6th Cir.
1983); Powers v. Hauck, 399 F.2d 322, 325 (5th Cir. 1968) (per curiam).
Some states that allow private prosecutors who also represent plaintiff in related civil
litigation stress that such prosecutors are subject to the direction and control of the district attorney. See Allen v. State, 150 Ga. App. 109, 110, 257 S.E.2d 5, 7 (1979); State v.
Addis, 257 S.C. 482, 486-88, 186 S.E.2d 415, 416-17 (1971).
52. See infra note 70 and accompanying text.
53. See Anomaly, supra note 38, at 1177 (when public prosecutor remains in complete
control of case and is not influenced by private prosecutor, no impermissible partiality
occurs); cf. Stumbo v. Seabold, 704 F.2d 910, 911 (6th Cir. 1983) (control by public
prosecutor ensures protection of state's interest in justice rather than merely convictions);
State v. Kent, 4 N.D. 577, 585, 62 N.W. 631, 634 (1895) (control in public hands safeguards against overzealous prosecution by private persons).
54. See State v. Jensen, 178 Iowa 1098, 1108, 160 N.W. 832, 835-36 (1917) (no participation by private prosecutor if interested in related civil action and defendant objects);
Peterson v. Peterson, 278 Minn. 275, 281, 153 N.W.2d 825, 830 (1967) (public prosecutor
should conduct criminal contempt action arising out of civil action rather than interested
private attorney); Born v. State, 397 P.2d 924, 927 (Oki. Crim. App. 1964) (private counsel representing plaintiffs interested in civil action arising out of same facts as criminal
action should not act as prosecutors), cert. denied, 379 U.S. 1000 (1965); Commonwealth
v. Musto, 348 Pa. 300, 303-04, 35 A.2d 307, 310 (1944) (private counsel who previously
represented defendant's wife in divorce litigation may assist in prosecution but ordinarily
such special counsel should not participate actively at trial); State v. Basham, 84 S.D.
250, 256, 170 N.W.2d 238, 241 (1969) (statute prohibits private attorney interested in
related civil suit from assisting prosecutor); Cantrell v. Commonwealth, 229 Va. 387,
393-94, 329 S.E.2d 22, 26-27 (1985) (private attorney representing civil plaintiffs in related case may not participate in prosecution); State ex rel. Koppers Co. v. International
Union of Oil, Chem. & Atomic Workers, 298 S.E.2d 827, 831 (V. Va. 1982) (due process
violation if private party's counsel in civil suit prosecutes criminal contempt); see also
State v. Scott, 72 Idaho, 202, 207, 239 P.2d 258, 260 (1951) (court does but decide issue
but implies special prosecutor employed by civil plaintiff may offend public policy); People v. White, 365 Ill. 499, 511, 6 N.E.2d 1015, 1021 (1937) (trial court should not appoint
prosecutor who is participating in related civil suits).
55. See United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179, 184 (2d
Cir. 1985) (United States Attorney's office contacted but merely wished private attorneys
"good luck"; private prosecutors under close judicial scrutiny), petition for cert.filed sub
nom. Young v. United States, 54 U.S.L.W. 3565 (U.S. Feb. 6, 1986) (No. 85-1329).
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pursue a serious criminal prosecution unless the district attorney's office
has, at least, explicitly approved it.16 Moreover, when a private attorney
is also interested in related civil litigation, the majority of states will not
permit him to participate in a criminal prosecution."' Therefore, it appears that state practice does not support the appointment of unsupervised, interested private attorneys to prosecute criminal contempt
proceedings.
C. Conflict of Interest as a Due Process Violation
Case law on a closely related subject-the public prosecutor with a
conflict of interest-illustrates the basic inequity of appointing interested
civil attorneys as public prosecutors. 58
The law does not forbid all conflicts of interest.5 9 Courts examine the
nature and impact of the conflicting interests to determine whether the
coexistence of the two is permissible.' For example, an impermissible
conflict of interest would arise if the ends of justice would be served by
56. See supra notes 46-54.
57. Only a few states have allowed private attorneys with civil interests to prosecute
without question. See, e.g., Hopkins v. State, 429 So. 2d 1146, 1154 (Ala. Crim. App.
1983) (special prosecutor may also represent victim in civil action arising out of same
proceeding without depriving defendant of fair trial); State v. Cockrell, 131 Mont. 254,
260-61, 309 P.2d 316, 319-20 (1957) (private prosecutor represented civil plaintiff but
defendant raised no objection at trial); State v. Ward, 61 Vt. 153, 178, 17 A. 483, 485
(1889) (trial court had discretion to appoint prosecutor who was counsel for civil plaintiff
in action arising out of same facts). The Alabama case is the only 20th century case
holding unequivocally that a private prosecutor who also represents plaintiffs in a civil
action arising out of the same proceeding presents no inherent due process or ethical
problems. The Montana decision is ambiguous because the court failed to reach the merits due to the defendant's failure to object.
58. Some states, in prohibiting private prosecutors from participating in prosecutions
in which they have a related civil interest, have relied on statutes prohibiting public prosecutors from engaging in civil matters related to criminal prosecutions in which they have
participated. See, e.g., State v. Jensen, 178 Iowa 1098, 1099, 1108, 160 N.W. 832, 832-33,
835-36 (1917); State v. Basham, 84 S.D. 250, 256, 170 N.W.2d 238, 241 (1969); cf. Cantrell v. Commonwealth, 229 Va. 387, 393-94, 329 S.E.2d 22, 26 (1985) (Model Code of
Professional Responsibility). But see Adamson v. Board of County Comm'rs, 27 Idaho
190, 192-93, 147 P. 785, 786 (1915) (per curiam) (statute does not apply to specially
appointed attorney; attorney did not institute prosecution or request appointment). For
examples of state conflict of interest statutes, see Ill. Rev. Stat. ch. 14, § 7 (1965); S.D.
Codified Laws Ann. § 7-16-18 (Supp. 1985).
59. A conflict of interest arises both when a prosecutor has an interest in opposition
to his proper interest in securing a conviction, and when he has an additional and impermissible reason for pursuing the prosecution. See Wright v. United States, 732 F.2d
1048, 1056 n.7 (2d Cir. 1984), cert denied, 105 S. Ct. 779 (1985). See infra notes 61-62
and accompanying text.
60. For example, in Marshall v. Jerrico, Inc., 446 U.S. 238 (1980), the Supreme Court
upheld an administrative enforcement system in which the fines collected by the Employment Standards Administration (ESA) for child labor violations were allocated to enforcement expenses. See id. at 250-52. The Court rejected a conflict of interest claim,
noting that the possibility of bias was remote because no ESA official's salary was affected
by the level of penalties, and fines collected represented a miniscule portion of ESA's
entire budget. See id. at 245-46, 250-5 1. Additionally, for the prior three years, the ESA
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acquittal, but the prosecutor's personal interest would be served by a
conviction. 6 ' If the potential conflict alleged to impose bias is remote, no
impermissible conflict of interest exists. 62
did not even spend the full amount appropriated to it by the Treasury, and returned to
the Treasury unspent funds in excess of the amounts collected as fines. See id.
Because of these factors, the Court held that the influence alleged to impose bias was
extremely remote. See id. at 250-51. The Court, however, warned that a "scheme injecting a personal interest, financial or otherwise, into the enforcement process may bring...
impermissible factors into the prosecutorial decision and in some contexts raise serious
constitutional questions." Id. at 249-50.
In a much more troublesome case, the Second Circuit examined whether a conflict of
interests on the part of a prosecutor and his wife were grounds for granting a writ of
habeas corpus. See Wright v. United States, 732 F.2d 1048, 1055-58 (2d Cir. 1984), cert.
denied, 105 S. Ct. 779 (1985). In Wright, the wife of the assistant United States attorney
who conducted the bribery prosecution of a local politician had participated in highly
acrimonious efforts to remove that politician from public office. See id. at 1053, 1055. In
denying the writ, the court conceded that the choice of the prosecutor was ill-advised, see
id. at 1058, and created an appearance of impropriety, see id. at 1055. However, the
court declined to grant the writ, noting that the prosecutor did not make the initial decision to pursue the investigation and received no pecuniary benefit. See id. at 1057-58. In
addition, the court noted that the prosecutor was not using the criminal process to further his position in civil litigation. See id. at 1058.
61. See Wright v. United States, 732 F.2d 1048, 1056 & n.7 (2d Cir. 1984), cert.
denied, 105 S. Ct. 779 (1985); see also 28 U.S.C. § 528 (1982) (provides for disqualification of federal prosecutor in litigation in which he has personal, financial or political
conflict of interest or appearance thereof). For examples of public prosecutors with impermissible conflicts of interest, see People v. Zimmer, 51 N.Y.2d 390, 395, 414 N.E.2d
705, 707-08, 434 N.Y.S.2d 206, 208-09 (1980) (public prosecutor also corporate counsel
and stockholder of corporation; defendant tried for white collar crimes in connection
with management of corporation); cf People v. Superior Ct., 19 Cal. 3d 255, 259-60 &
n.2, 561 P.2d 1164, 1166-67 & n.2, 137 Cal. Rptr. 476, 478-79 & n.2 (1977) (ex motherin-law of defendant was also mother of victim and worked in office of prosecutor handling the prosecution; evidence that manner of defendant's arrest used to aid victim's
mother in gaining custody of grandchild).
62. See Marshall v. Jerrico, Inc., 446 U.S. 238, 251-52 (1980). See supra note 60.
The circuit courts have considered whether an impermissible conflict of interest exists
when an attorney specially appointed under 28 U.S.C. § 515 (1982) or 28 U.S.C. § 543
(1982), see supra note 43, is a government attorney who previously conducted a civil
investigation for a federal agency that resulted in a criminal investigation. See United
States v. Reece, 614 F.2d 1259, 1263 (10th Cir. 1980) (Department of Agriculture attorney participated in grand jury investigation as special United States attorney); United
States v. Birdman, 602 F.2d 547, 561-63 (3d Cir. 1979) (SEC attorney who conducted
SEC investigation appointed special United States attorney), cert. denied, 444 U.S. 1032
(1980); In re Perlin, 589 F.2d 260, 263-68 (7th Cir. 1978) (CFTC attorney who recommended prosecution appointed special United States attorney and conducted grand jury
investigation); In re April 1977 Grand Jury Subpoenas (General Motors Corp.), 573 F.2d
936, 941 (6th Cir.) (administrative agency attorney may be appointed as assistant United
States attorney), appeal dismissed for lack of appellatejurisdiction, 584 F.2d 1366 (6th
Cir. 1978) (en banc), cert. denied, 440 U.S. 934 (1979); United States v. Dondich, 460 F.
Supp. 849, 851-54 (N.D. Cal. 1978) (SEC attorney who conducted civil investigation
appointed special United States attorney and participated in grand jury presentation).
The Sixth Circuit, in not permitting an IRS attorney to assist the Justice department as
a specially appointed United States attorney in a subsequent grand jury investigation,
stated that such an appointment created at least an appearance of impropriety. See In re
April 1977 GrandJury Subpoenas, 573 F.2d at 941-43. The court noted that the IRS was
contemplating asking the court to use the grand jury material for civil matters and that
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All courts agree that if a public prosecutor has a pecuniary interest in
the outcome of the prosecution, it is improper for him to participate. 63 A
number of courts have also held that the use of an interested prosecutor
violates the fundamental fairness assured by the due process clause.6
the IRS could be interested in obtaining an indictment to justify its recommendation of a
grand jury investigation. See id. at 942-43.
With the exception of the Sixth Circuit, the courts hold that the participation of the
agency attorney as a special United States attorney does not per se create an impermissible conflict of interest. These courts reason that the agency attorneys are associating with
attorneys interested in the prosecution, not the defense, and that the congressional policy
underlying 28 U.S.C. § 515 (1982) is to foster intragovernmental cooperation in criminal
prosecutions. See Birdman, 602 F.2d at 562-63; Perlin, 589 F.2d at 266-68, Dondich, 460
F. Supp. at 855-56.
However, although these circuits hold no inherent conflict exists, if the government
agency attorney were to use the grand jury investigation to obtain information to which
he would not otherwise have access, such conduct may constitute an abuse of his dual
employment status. See Birdnan, 602 F.2d at 563; Perlin, 589 F.2d at 266-68.
These cases are distinguishable from the criminal contempt situation in which private
attorneys are appointed to prosecute. In the cases above, any "interest" of the specially
appointed prosecutor is the interest of another department of the executive branch of the
United States government, such as the SEC. While such an interest in the criminal prosecution may have arisen in the course of a civil investigation, the investigation would have
been done on behalf of the government and thus for the public interest.
The interest of private attorneys who prosecute criminal contempts, on the other hand,
is the interest of their private clients. While the prosecution of the contempt is intended
to serve a public interest-the vindication of the court's authority-the source of the
private attorney's familiarity with the facts is work done on behalf of a private client who
now only wants a conviction.
63. See, e.g., United States v. Heldt, 668 F.2d 1238, 1275 (D.C. Cir. 1981), cert. denied, 456 U.S. 926 (1982); Ganger v. Peyton, 379 F.2d 709, 714-15 (4th Cir. 1967); People v. Superior Court, 19 Cal. 3d 255, 268 n.9, 561 P.2d 1164, 1173 n.9, 137 Cal. Rptr.
476, 485 n.9 (1977); Sinclair v. State, 278 Md. 243, 254, 363 A.2d 468, 475 (1976); State
v. Detroit Motors, 62 NJ. Super. 386, 391-93, 163 A.2d 227, 229-30 (1960); People v.
Zimmer, 51 N.Y.2d 390, 395, 414 N.E.2d 705, 708, 434 N.Y.S.2d 206, 208-09 (1980);
Callahan v. Jones, 200 Wash. 241, 249-50, 93 P.2d 326, 329-30 (1939); see also Marshall
v. Jerrico, Inc., 446 U.S. 238, 249-50 (1980) (system that injects personal financial interest
into enforcement decision may be impermissible); Wright v. United States, 732 F.2d
1048, 1058, n.9 (2d Cir. 1984) (improper to use criminal process to further prosecutor's
pecuniary interest), cert. denied, 105 S. Ct. 779 (1985); cf. People v. Jiminez, 187 Colo.
97, 101-02, 528 P.2d 913, 915-16 (1974) (district attorney may not prosecute case in
which he has civil interest); Davenport v. State, 157 Ga. App. 704, 705-06, 278 S.E.2d
440, 441 (1981) (same).
64. Ganger v. Peyton, 379 F.2d 709, 714 (4th Cir. 1967); see Brotherhood of Locomotive Firemen v. United States, 411 F.2d 312, 319 (5th Cir. 1969) ("[t]he system we prize"
cannot withstand the unidentifiable influences of conflicting interests of prosecutors who
also represent civil clients); Davenport v. State, 157 Ga. App. 704, 705-06, 278 S.E.2d
440, 441 (assault prosecution by district attorney who represented victim in divorce proceedings violated due process); State ex rel. Koppers Co. v. International Union of Oil,
Chem. & Atomic Workers, 298 S.E.2d 827, 832 (W. Va. 1982) (due process violated
when criminal contempts prosecuted by counsel for civil plaintiffs); see also Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 704 (6th Cir. 1985) (although court
expressly declined to hold right to disinterested prosecutor in criminal contempt a due
process right, it stated that this requirement is one of the procedural protections deemed
fundamental to our system of justice), petitionfor cert filed, 54 U.S.L.W. 3179 (U.S. Sept.
17, 1985) (No. 85-455); People v. Zimmer, 51 N.Y.2d 390, 395, 414 N.F2d 705, 708, 434
N.Y.S.2d 206, 209 (1980) (public prosecutor with conflict of interest is a problem with
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Because of the prosecutor's self-interest, he is unable to decide fairly
to reduce the charge or whether
whether to decline to prosecute, whether
65
to recommend leniency in sentencing.
A Rule 42 prosecutor who also represents a civil plaintiff generally has

a pecuniary interest in the outcome of the criminal contempt proceeding
and may be using the criminal prosecution to further his client's position
in the civil litigation.6 6 For example, if the same attorney handles both
the civil litigation and the criminal prosecution, an unsuccessful prosecu-

tion might result in his replacement in the civil action, difficulty in collecting fees and even the possibility of a malpractice suit-concerns a

public prosecutor will never face. A prosecution resulting in convictions,
on the other hand, provides numerous pecuniary advantages to the attorney: the attorney-client relationship will undoubtedly be enhanced,

which in turn may generate more work for the attorney. Moreover, if the
attorney accepted the civil case on a contingent fee basis, any improve-

ment in the posture of the civil action directly benefits the attorney. If
the client's position in the civil litigation improves on conviction by making punitive damages more readily provable or compensatory damages
more easily obtainable,6 7 the attorney, as the agent of his client, derives
secondary benefits.
The pre- and post-trial periods provide a prosecutor with the greatest

opportunity to exercise discretion 68 and are subject to the least judicial
due process implications); cf People v. Superior Ct., 19 Cal. 3d 255, 268-69, 561 P.2d
1164, 1173, 137 Cal. Rptr. 476, 485 (1977) ("due process implications of prosecutorial
bias" supported finding that trial court had power to recuse prosecutor); Cantrell v. Commonwealth, 229 Va. 387, 394, 329 S.E.2d 22, 26-27 (1985) (conflict of interest violates
due process clause of Virginia constitution).
Two commentators have suggested that the use of private prosecutors violates due
process. See Anomaly, supra note 38, at 1177-78; Private Prosecution,supra note 44, at
787-94. But see Note, PrivateProsecution: A Remedyfor DistrictAttorneys' Unwarranted
Inaction, 65 Yale L.J. 209, 227-29 (1955) (benefits of increased law enforcement, individual's interest in vindication of personal grievances and presence of judicial control outweigh few abuses that might occur from private prosecution).
65. Ganger v. Peyton, 379 F.2d 709, 713 (4th Cir. 1967). See supra note 38 and
accompanying text.
66. For example, in Brotherhood of Locomotive Firemen v. United States, 411 F.2d
312 (5th Cir. 1969), the court noted that although the prosecutors did not act improperly,
the conflict of interest was clear. See id. at 319 & n.26. The pecuniary interests of civil
plaintiff were served by putting the defendants in a disadvantageous posture as quickly as
possible. Id. at 319. Yet the prosecutors had an obligation to ensure that the defendants'
rights were scrupulously protected, which in this case meant delaying the contempt proceedings. Id.
67. Compensatory damages may be awarded in a civil contempt action. See supra
notes 4-5 and accompanying text. If a plaintiff brings a later civil action based on the
criminally contemptuous act, a conviction may already establish liability, thus leaving the
plaintiff only with the burden of proving damages.
The plaintiff may find punitive damages easier to prove because criminal contempt
requires intent. See supra note 2. To the extent that there is any related civil matter
pending in which the defendant's intent makes punitive damages a possibility, the criminal contempt conviction may preclude any further litigation of that issue.
68. See, e.g., Ganger v. Peyton, 379 F.2d 709, 713 (4th Cir. 1967) (decisions whether
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scrutiny because they occur outside the presence of the court. 6 9 One pre-

trial aspect of prosecutorial discretion is the fundamental decision

whether to prefer charges.70 The Second Circuit indicates that the prime
danger here is that the threat of prosecution will be used as a bargaining
chip in the related civil litigation. The court suggests, however, that this
danger is reduced because, under Rule 42(b), the judge can control
whether the contempt will be prosecuted by deciding whether to appoint

a prosecutor. 7 1 However, the judicial control over prosecutorial discre-

to prosecute, reduce the charge or recommend leniency in sentencing are within prosecutor's discretion); People v. Superior Ct., 19 Cal. 3d 255, 267 n.8, 561 P.2d 1164, 1172 n.8,
13 Cal. Rptr. 476, 484 n.8 (1977) (prosecutor's discretion most apparent during charging
process process); see PrivateProsecution,supra note 44, at 782-86 (decisions to prosecute,
plea bargaining and sentencing recommendations all involve prosecutor's discretionary
powers).
The actual trial, because it is conducted before a judge, may be subject to less
prosecutorial abuse. See Private Prosecution,supra note 44, at 785 & n.161; Anomaly,
supra note 38, at 1174; Rakoff, supra note 20, at 5, col. 3. However, even at trial the
prosecutor exercises discretion. See, eg., People v. Superior CL, 19 Cal. 3d 255, 267, 561
P.2d 1164, 1172, 137 Cal. Rptr. 476, 484 (1977) (prosecutor can conduct trial in manner
he chooses, although choices should be made impartially); State v. Harrington, 534
S.W.2d 44, 50 (Mo. 1976) (per curiam) (prosecutor decides what evidence to submit to
court; prejudicial influence on decision intolerable); see also Anomaly, supra note 38, at
1177 (mere presence of private prosecutor may bolster inference of guilt by jury).
69. See People v. Zimmer, 51 N.Y.2d 390, 394-95, 414 N.E.2d 705, 707, 434
N.Y.S.2d 206, 208 (1980) (judgmental nature of much of prosecutor's conduct puts it
beyond effective appellate review); see also PrivateProsecution,supra note 44, at 781-83 &
cases cited therein (district attorney's discretionary decisions outside courtroom largely
unreviewable).
One pretrial aspect of prosecutorial discretion inherently immunized from judicial review is the investigatory stage because what occurs during the investigation may never
become known to either the defendants or the court. See Rakoff, supra note 20, at 5, col.
3 (main check against abuse is prosecutorial training and supervision). In United States
ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179 (2d Cir. 1985), petitionfor cert.
filed sub nom. Young v. United States, 54 U.S.L.W. 3565 (U.S. Feb. 6, 1986) (No. 851329), the Second Circuit affirmed the authorization of Rule 42(b) prosecutors to continue a "sting" operation that resulted in criminal contempt charges being brought
against the targets of the sting. See id. at 184-85. The vesting of such investigative powers in the hands of private prosecutors provoked a strong dissent from Judge Oakes, the
author of Musidor, B.V. v. Great Am. Screen, 658 F.2d 60 (2d Cir. 1981), cert. denied,
455 U.S. 944 (1982). Judge Oakes stated:
[Private] attorneys will frequently lack knowledge of all the limits that our
laws require prosecutors to observe... [and] are likely to fail to exhibit the selfrestraint in conducting an investigation and the candor in admitting errors that
are required of prosecutors and are of critical importance if our system is to
work properly.
United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179, 189 (2d Cir. 1985)
(Oakes, I., dissenting), petition for cert. filed sub nom. Young v. United States, 54
U.S.L.W. 3565 (U.S. Feb. 6, 1986) (No. 85-1329).
70. A prosecutor has great discretion in deciding whether to prosecute a case. See
Wayte v. United States, 105 S. Ct. 1524, 1531 (1985); Bordenkircher v. Hayes, 434 U.S.
357, 364 (1978). The decision is considered an inherent function of the executive branch.
United States v. Renfro, 620 F.2d 569, 574 (6th Cir.), cert. denied, 449 U.S. 902 (1980).
71. See United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179, 184 (2d
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tion provided by Rule 42(b) 7 2 does not eliminate the danger that an at-

torney will use the threat of prosecution to improve his client's posture in
the civil litigation. The bargaining simply can begin at an earlier stage;

civil concessions still can be exchanged for a promise not
to move for a
3
show cause order to initiate the contempt proceedings."

Cir. 1985), petition for cert. filed sub nom. Young v. United States, 54 U.S.L.W. 3565
(U.S. Feb. 6, 1986) (No. 85-1329).
Aside from Rule 42(b) appointments, federal judges may appoint prosecutors in two
limited situations in which the judge exercises no discretion in the decision whether to
prosecute.
First, under the Ethics in Government Act, 28 U.S.C. §§ 591-598 (1982), a special
three-judge panel of the United States Court of Appeals for the D.C. Circuit may appoint
independent counsel to investigate and prosecute non-petty federal criminal offenses by
certain executive branch members and presidential campaign officials. Id. §§ 591-593.
The court may appoint a prosecutor under this Act only if the Attorney General applies
for an appointment, or, if the Attorney General fails to act, upon application by the
Senate or House Judiciary Committee. See Banzhaf v. Smith, 737 F.2d 1167, 1169-70
(D.C. Cir. 1984); 28 U.S.C. § 595(e) (1982).
Second, a federal district court may appoint a United States attorney when that position is vacant in its district. 28 U.S.C. § 546 (1982). A court-appointed United States
attorney only serves until the President appoints and the Senate confirms a replacement.
See id. § 541(a).
72. Through Rule 42(b), the court can decide whether an action should proceed by
appointing an attorney to prosecute. See United States ex rel. Vuitton et Fils S.A. v.
Klayminc, 780 F.2d 179, 184 (2d Cir. 1985), petition for cert. filed sub nom. Young v.
United States, 54 U.S.L.W. 3565 (U.S. Feb. 6, 1986) (No. 85-1329); see also In re
Fletcher, 216 F.2d 915, 917 (4th Cir. 1954) (purpose of Rule 42(b) is to aid judge by
providing for prosecution of contempt by attorney rather than court), cert. denied, 348
U.S. 931 (1955); cf. Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 705 (6th
Cir. 1985) (court may appoint disinterested attorney if United States attorney declines),
petition for cert.filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455); Brotherhood
of Locomotive Firemen v. United States, 411 F.2d 312, 320 (5th Cir. 1969) (if court
decides prosecution should go forward, it should designate government attorneys).
In the absence of a court appointment, a private party has no standing to prosecute a
criminal contempt charge. See Polo Fashions,760 F.2d at 703; Musidor, B.V. v. Great
Am. Screen, 658 F.2d 60, 64 (2d Cir. 1981), cert. denied, 455 U.S. 944 (1982); In re Lahm
Indus., Inc., 609 F.2d 567, 569-70 (1st Cir. 1979); Ramos Colon v. United States Attorney, 576 F.2d 1, 5 (1st Cir. 1978); Kienle v. Jewel Tea Co., 222 F.2d 98, 100 (7th Cir.
1955).
The circuit courts have seen no need to examine their virtual usurpation of
prosecutorial discretion in this area. The tension between the power of the judicial
branch to uphold its authority through the contempt power, see supra notes 1-8, and the
exclusive power of the executive branch to prosecute offenses against the United States,
see infra note 89, is most apparent here. See supra note 70.
One commentator has suggested that although the power to punish in-court breaches
of judicial authority may justify lesser procedural safeguards for criminal contempt defendants, cf Kuhns, Limiting the CriminalContempt Power: New Roles for the Prosecutor
and the GrandJury, 73 Mich. L. Rev. 484, 501 n.90 (1975) (if need for immediate action
warrants summary contempt procedure, judicial branch, rather than executive, should
perhaps initiate proceedings), see supra notes 11-12 and accompanying text, punishment
for violations of court orders that occur outside of the court should be initiated by the
executive branch because the real parties injured by such violations are those parties who
obtained the court order and society, not the court. See id. at 501-03. For a discussion of
the benefits of restoring some prosecutorial discretion to the United States Attorney's
office, see infra notes 97-101 and accompanying text.
73. A promise not to move for an order to show cause would not necessarily result in
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A prosecutor also makes plea bargaining agreements 4 and sentencing
recommendations.7" If such agreements and recommendations result
from civil concessions,7 6 they are inherently unfair." Like all other aspects of a criminal prosecution, plea and sentencing recommendations
should result from an impartial evaluation of how best to serve the interests of the public, not those of complaining parties."s
Although interweaving civil and criminal interests may suit the needs
of particular defendants and plaintiffs, it does not necessarily vindicate
the authority of the court.7 9 Appointment of private counsel, moreover,
can give plaintiffs a tactical edge in the civil litigation."0 Such a system
violates due process because it unfairly disadvantages defendants in both
a failure to prosecute, since the court can initiate 42(b) proceedings sua sponte. Cf
United States v. McKenzie, 735 F.2d 907, 909-10 (5th Cir. 1984) (judges of Eastern District of Louisiana adopted resolution asking United States attorney to prosecute contempt; trial court initiated additional contempt proceedings). However, a trial judge is
usually not aware of contumacious conduct occurring outside the courtroom. See McCann v. New York Stock Exch., 80 F.2d 211, 214 (2d Cir. 1935) (when contempt occurs
outside courtroom, attorney for party typically judge's only source of information), cert.
denied, 299 U.S. 603 (1936).
74. Fed. R. Crim. P. ll(e)(1).
75. Fed. R Crim. P. 32(a).
76. For example, in United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d
179 (2d Cir. 1985), petitionfor cert filed sub nonm. Young v. United States, 54 U.S.LW.
3565 (U.S. Feb. 6, 1986) (No. 85-1329), one criminal contempt defendant was permitted
to plead guilty to a misdemeanor. See Joint Appendix at A85-89, Vuitton. The defendant
agreed to testify for the prosecution at trial, and civil claims against him were simultaneously dropped. See id. (letters written on same day to defendant's attorney; one contained plea bargaining agreement, the other a release of civil claims if plea bargaining
agreement complied with).
77. Such unfairness is not necessarily disadvantageous to a defendant, who may be
quite happy to exchange information or money for the prospect of a lighter sentence in
the criminal action. But in a criminal prosecution, the rights of the defendant are only
one consideration. The public also has an interest in impartial administration of the
criminal laws. See People v. Superior Ct., 19 Cal. 3d 255, 268, 561 P.2d 1164, 1173, 137
Cal. Rptr. 476, 485 (1977) (public confidence in impartiality of criminal justice system is
essential; requires avoidance of even appearance of conflict of interest of prosecutor);
People v. Zimmer, 51 N.Y.2d 390, 396, 414 N.E.2d 705, 708, 434 N.Y.S.2d 206, 209
(1980) (criminal prosecutions should be conducted in a way that fosters public confidence
in the integrity of the prosecutor).
Harsh sentencing recommendations or a refusal to consider any type of plea agreement
because of overzealousness or the self-interest of the private prosecutor are obviously
unfair to the defendant. See Ganger v. Peyton, 379 F.2d 709, 712-13 (4th Cir. 1967);
Private Prosecution,supra note 44, at 786-87, Anomaly, supra note 38, at 1175-76.
78. See supra note 77.
79. See Rakoff, supra note 20 at 5, cols. 4-6, at 18, col. 5. See supra note 8.
80. Plaintiffs have an advantage in this situation because they can still use the threat
of criminal prosecution as a bargaining chip in the civil action. See supra notes 71-73 and
accompanying text.
In addition, nothing prevents plaintiffs from using information obtained in the criminal
investigation for the civil litigation. In contrast, when a United States attorney prosecutes a criminal action, he normally will not make such disclosures to civil counsel unless
ordered to do so by the court and such disclosure is not prohibited by law. See Rakoff,
supra note 20, at 5, col. 3-4.
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the civil and criminal actions."1 It also thwarts the entire purpose of

public prosecution and the criminal contempt power-the impartial enforcement of judicial power.82

D. Potentialfor Abuse of JudicialAuthority

Criminal contempt differs from other crimes because contempt implicates the authority of the court 3 while other crimes involve violations of
legislative enactments.8 4 Bloom v. Illinois8" made all due process protec-

tions available to an ordinary criminal defendant available to a defendant

charged with a serious criminal contempt.8 6 It is not clear, however,
whether these defendants may be entitled to additional protection because of criminal contempt's unique nature. As stated in Bloom:
Contemptuous conduct, though a public wrong, often strikes at the
most vulnerable and human qualities of a judge's temperament. Even
when the contempt is not a direct insult to the court or the judge, it
frequently represents a rejection of judicial authority, or an interference with
the judicial process or with the duties of officers of the
87
court.

Therefore, the question remains whether prosecution by a disinterested
attorney, even if not required by ordinary due process standards, is nonetheless controlled by the second rationale in Bloom-procedural safe-

guards in criminal contempt proceedings protect not only against unfair
treatment of defendants, but also against the arbitrary exercise of power
by courts enforcing their own orders.8 8
The use of private prosecutors in Rule 42 prosecutions fosters the po-

tential for judicial abuse by emasculating the traditional executive checks

on judicial power.8 9 In a Rule 42 criminal contempt proceeding, the trial
81. See supra notes 47-50, 65, 70-73, 77-78, 80 and accompanying text.
82. See supra note 8 and accompanying text, infra notes 110-12 and accompanying
text.
83. See supra note 8 and accompanying text.
84. See supra note 31.
85. 391 U.S. 194 (1968).
86. See Taylor v. Hayes, 418 U.S. 488, 500 (1974); Bloom v. Illinois, 391 U.S. 194,
202 (1968). See supra notes 28-30 and accompanying text.
87. Bloom, 391 U.S. at 202. The potential for judicial abuse in the exercise of the
court's contempt powers is particularly evident in the necessity of a strict reviewing standard for criminal contempt sentences. See infra note 108.
88. Throughout the Bloom opinion, the Court emphasizes its concern over potential
abuse of the contempt power, citing the need for "protection against the arbitrary exercise of official power," Bloom, 391 U.S. at 202, and "the need for effective safeguards
against that power's abuse." Id. at 207. The Court considered the problems of time and
expense involved in jury trials outweighed by the "more fundamental interest of ensuring
the even-handed exercise of judicial power." Id. at 209; cf Taylor v. Hayes, 418 U.S.
488, 500 (1974) (due process protections essential in light of potential for judicial abuse of
contempt power).
89. Traditional checks on judicial power reside in the executive and legislative
branches. See L. Tribe, American Constitutional Law § 1-2 (1978). Thus, Congress may
circumscribe the contempt power of courts through legislation, see supra note 23, and the
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judge decides whether to prosecute a case"--a decision that would ordi-

narily be made by the public prosecutor.9 1 Giving the trial judge both
the power to decide whether to prosecute and virtually unfettered discretion in deciding who shall conduct the prosecution certainly does not
check judicial power. 92
Trial judges who appoint civil counsel as Rule 42 prosecutors may

think very highly of counsel's legal talent and ethics and therefore believe
that they would make ideal prosecutors.93 Such a practice, however, also

can lend itself to abuse. An outrageous situation would occur if a judge
appointed attorneys merely because he believed they could successfully
persuade a jury of the defendant's guilt.9 4 The more likely situation is
that a judge would select civil counsel because he is familiar with the
facts of the case and would want to conduct the prosecution. Furthermore, the proceedings would not be delayed while the United States Attorney's office assigned the case to a new attorney. 95 While these factors

may have some merit, they should not be the only considerations for the
appointment because they substitute efficiency for fairness.9 6

executive branch may, within constitutional limits, exclusively decide which criminal
matters to bring before the court. See supra note 70. Additionally, the right to jury trial
protects against the arbitrary exercise of judicial power. See Bloom, 391 U.S. at 209.
This Section discusses the function of prosecutorial discretion in deciding whether to
prosecute as a check on judicial power.
90. See supra note 72.
91. See supra note 70.
92. One commentator has argued that the power to initiate contempt prosecutions
should reside in the executive branch because it would provide a check against not only
actual judicial bias but the appearance of it as well. See Kuhns, supra note 72, at 502-03.
In the same vein, Justice Black noted in Green v. United States, 356 U.S. 165 (1958) that
allowing a judge to construe the law, prosecute, sit in judgment and set the sentence
conflicts with basic principles of criminal justice. See id. at 198-99 (Black, J., dissenting);
cf. Sacher v. United States, 343 U.S. 1, 41-42 (1952) (Frankfurter, J., dissenting) (public
respect for judiciary enhanced by discouraging judicial assertions of power that are unhampered by usual due process requirements).
93. Cf. United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179, 183 (2d
Cir. 1985) (court's awareness of civil counsel's competence supports 42(b) appointment),
petition for cert.filed sub nor. Young v. United States, 54 U.S.L.W. 3565 (U.S. Feb. 6,
1986) (No. 85-1329).
94. Proof of the trial judge's bias would be grounds for reversal of a conviction. See
Ward v. Village of Monroeville, 409 U.S. 57, 59-60 (1972); Tumey v. Ohio, 273 U.S. 510,
535 (1927). But in a criminal contempt case, even the Supreme Court acknowledges that
judges are particularly sensitive about rejections of their authority, see supra note 87 and
accompanying text, and any resulting bias need not be exercised in conscious or intentional ways.
95. The Second Circuit approves of the practice of appointing civil plaintiff's counsel
as Rule 42(b) prosecutors for these reasons. See United States ex rel. Vuitton et Fils S.A.
v. Klayminc, 780 F.2d 179, 183 (2d Cir. 1985) (counsel fully informed and ready to go
forward without delay), petition for cert filed sub nor. Young v. United States, 54
U.S.L.W. 3565 (U.S. Feb. 6, 1986) (No. 85-1329); Musidor, B.V. v. Great Am. Screen,
658 F.2d 60, 64 (2d Cir. 1981) (counsel for plaintiff judge's only means of information),
cert. denied, 455 U.S. 944 (1982); McCann v. New York Stock Exch., 80 F.2d 211, 214
(2d Cir. 1935) (same), cert. denied, 299 U.S. 603 (1936).
96. See Bloom v. Illinois, 391 U.S. 194, 209 (1968) (in serious criminal contempt case,
ensuring the fair exercise of judicial power outweighs efficiency considerations). The See-
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The appointment of a disinterested attorney also ensures a fresh and

objective view of the merits of the contempt case. In an ordinary criminal case, the judge plays no role in deciding whether to prosecute and

confronts the facts only after a grand jury returns an indictment or an
information is issued.9 7 In a criminal contempt proceeding, however, the
trial judge has already made at least a preliminary assessment of the facts
in deciding whether the prosecution should proceed. 98 While the same
judge is presumed fully capable of presiding over the proceeding without

bias,9 9 both he and the civil plaintiffs are so fully immersed in the case
that any additional measures tending to foster continued objectivity

should be favored. A prosecutor not enmeshed in his client's private interests will approach the question of how to prosecute with a more bal-

anced viewpoint."'

°

Additionally, a public prosecutor new to the case

may be more likely to offer alternative resolutions of the contempt

charges such as civil rather than criminal contempt or plea bargaining if
he believes they are in the interest of justice.' 0 If this promotes a more
objective, better reasoned approach to the issues, it will also serve as a
check against the arbitrary exercise of judicial power.
E. Inadequacy of Appellate Review
A final argument favoring the Second Circuit practice is the possibility

of correcting any due process violations on appeal. Securing a meaningond Circuit decisions, however, do not attempt to balance interests. Instead, they recite
the advantages of using private prosecutors, see United States ex reL Vuitton et Fils S.A.
v. Klayminc, 780 F.2d 179, 183-84 (2d Cir. 1985), petition for cert.filed sub nom. Young
v. United States, 54 U.S.L.W. 3565 (U.S. Feb. 6, 1986) (No. 85-1329); Musidor, B.V. v.
Great Am. Screen, 658 F.2d 60, 64-65 (2d Cir. 1981), cert. denied, 455 U.S. 944 (1982),
and examine the trial record to see if any due process violations independent of the Rule
42(b) appointment occurred. See Vuitton, 780 F.2d at 184-85; Musidor, 658 F.2d at 6465. Notably absent is consideration of the conflict of interest as a problem or the possibility of curbing judicial abuse. See Vuitton, 780 F.2d at 183-84 (impermissible personal
interests of prosecutor do not necessarily deprive defendant of due process; judicial control of Rule 42(b) prosecutors assures due process compliance).
97. See Fed. R. Crim. P. 6(f) (requirements for finding of indictment); Fed. R. Crim.
P. 7(a) (offenses must be prosecuted by indictment or information).
98. See supra note 72.
99. See Fed. R. Crim. P. 42(b) (provides for disqualification of the judge only if the
contempt involves disrespect or criticism of him).
100. See supra note 38 and accompanying text.
101. The court should first consider whether civil contempt is an appropriate remedy
before resorting to criminal sanctions. Shillitani v. United States, 384 U.S. 364, 371 n.9
(1966). Arguably, an unbiased prosecutor might be more interested in and better able to
persuade the trial judge of the appropriateness of the civil remedy in certain situations. If
the civil contempt sanction suggested is damages to the opposing party or non-imprisonment conditioned on compliance with a court order, a trial judge may perceive this as
self-serving if interested counsel recommends it. To the extent the criminal prosecution is
primarily motivated by the vindictiveness of a civil client, a disinterested prosecutor
would be more likely to apply principles of fairness in his recommendations to the judge.
Moreover, in evaluating plea arrangements, a disinterested prosecutor will not have
punishment of his adversary as his first and foremost goal, and thus may take a more
rational approach to plea agreements. See supra note 65 and accompanying text.
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ful remedy on appeal presupposes both that an interested prosecutor is
not a per se due process
violation and that appellate review provides an
10 2
adequate remedy.
Assuming arguendo that the use of an interested prosecutor is not a
per se due process violation, a reviewing court must find prejudicial error
affecting defendant's substantial rights before it will vacate a conviction. 1 3 If the error reaches constitutional dimensions, the prosecutor4
must show that such error was harmless beyond a reasonable doubt.10
If the error is not of constitutional magnitude, the prosecutor need show
only that there was sufficient evidence to convict apart from the error,
and that it was more probable than not that the error did not materially
affect the verdict."0 5 Thus, in the face of prosecutorial misconduct, the
appellant faces a very difficult challenge. If the prosecutor engages in
conduct that blatantly affects the defendant's substantial rights, such as
refusing to turn over exculpatory material evidence, a reviewing court
may find reversible error. 10 6 But in the absence of a specific, independent
due process violation, the appellate court will reverse only in egregious
circumstances. 0 7
A system that tolerates "misconduct" in the absence of actual prejudice to the defendant should include additional safeguards to minimize
102. Much of what a prosecutor does may escape appellate review altogether. See
supra note 69 and accompanying text.
Moreover, in reviewing a prosecutor's conduct at trial, an appellate court may have
difficulty assessing its effect. As one court has stated, "the line between zealous advocacy
and prosecutorial misconduct is at times hard to perceive upon a barren record and from
the more remote perspective of appellate review." United States v. Wiley, 534 F.2d 659,
666 (6th Cir.), cert. denied, 425 U.S. 995 (1976); see Alschuler, Courtroom Misconduct by
Prosecutorsand TrialJudges, 50 Tex. L. Rev. 629, 647 (1972) (questions effectiveness of
appellate review as adequate remedy for prosecutorial misconduct).
103. See Fed. R. Crim. P. 52.
104. Harrington v. California, 395 U.S. 250, 251-52 (1969); Chapman v. California,
386 U.S. 18, 24 (1967).
105. See Palmes v. Wainwright, 725 F.2d 1511, 1518 (11th Cir.), cert. denied, 105 S.
Ct. 227 (1984); United States v. McAllister, 747 F.2d 1273, 1277 (9th Cir. 1984), cert.
denied, 106 S. Ct. 92 (1985).
106. Chapman v. California, 386 U.S. 18, 23-24 (1967); see, e.g., Brady v. Maryland,
373 U.S. 83, 87 (1963) (exculpatory material); United States v. Massey, 687 F.2d 1348,
1353 (10th Cir. 1982) (use of defendant's post-Miranda warning silence to refute defendant's exculpatory story).
107. A defendant must show that the misconduct made the entire trial unfair. United
States ex rel. Shaw v. De Robertis, 755 F.2d 1279, 1281 (7th Cir. 1985); see United States
v. Scarfo, 685 F.2d 842, 849 (3d Cir. 1982), cert. denied, 459 U.S. 1170 (1983); United
States v. Blevins, 555 F.2d 1236, 1240 (5th Cir. 1977), cert. denied, 434 U.S. 1016 (1978).
Thus, a reviewing court may find prosecutorial misconduct improper but not sufficiently prejudicial to warrant a new trial. See, eg., United States v. Monaghan, 741 F.2d
1434, 1443 (D.C. Cir. 1984) (conduct may overstep bounds of proper advocacy without
violating due process), cert denied, 105 S. Ct. 1847 (1985); United States v. Moore, 710
F.2d 157, 159-60 (4th Cir.) (impropriety but no due process violation), cert. denied, 464
U.S. 862 (1983); Passman v. Blackburn, 652 F.2d 559, 567-68 (5th Cir. 1981) (conduct
deserving of criticism but no due process violation), cert denied, 455 U.S. 1022 (1982);
Soap v. Carter, 632 F.2d 872, 877 (10th Cir. 1980) (conduct reprehensible but no due
process violation), cert. denied, 451 U.S. 939 (1981).
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the likelihood that such misconduct will occur. One such safeguard' is
obvious-allowing only trained, disinterested prosecutors to supervise
and have primary responsibility in Rule 42(b) prosecutions.
II.

ETHICAL CONSIDERATIONS

Prosecution by interested private attorneys not only presents serious
due process problems, but also raises weighty ethical issues.' 0 9 Courts

should consider these ethical implications when exercising their discretion in appointing Rule 42(b) prosecutors.
As the Sixth Circuit points out, the Model Code of Professional Re-

sponsibility provides that a prosecutor's duty is to seek justice, not
merely to convict. 10 Prosecutors must uphold a higher standard of con108. Another possible safeguard arguably would be imposing a stricter reviewing standard for prosecutorial misconduct if a private attorney conducts the prosecution because
of the special potential for prosecutorial abuse due to inexperience and questionable motives. An analogous stricter standard is used to review criminal contempt sentences because of the inherent potential for judicial abuse due to the trial court's great
discretionary sentencing powers. Compare United States v. Gracia, 755 F.2d 984, 988-89
(2d Cir. 1985) (reviewing court has special responsibility to prevent abuse in criminal
contempt sentencing; may remand for resentencing or reduce sentence itself) (citing
Green v. United States, 356 U.S. 165, 188 (1958), overruled in part on other grounds,
Bloom v. Illinois, 391 U.S. 194 (1968)) with United States v. Martinez, 749 F.2d 601, 607
(10th Cir. 1984) (in non-contempt case, reviewing court not at liberty to reduce a sentence for harshness; proper remedy is to move in district court for sentence reduction).
However, there are several reasons why such a stricter standard for prosecutorial misconduct would probably be unworkable. First, a stricter standard assumes the subject
matter is capable of review. But prosecutorial misconduct, at least at the pretrial stages,
is difficult to detect by a trial court, see supra note 69 and accompanying text, and may be
impossible to detect at the appellate level. See supra note 102. Second, appellate courts
may be much more reluctant to apply the post-trial remedy for a finding of prosecutorial
misconduct-vacating the conviction and ordering a retrial-than they are to reduce a
sentence. Cf Wright v. United States, 732 F.2d 1048, 1056 n.8 (2d Cir. 1984) (necessary
degree of misconduct and prejudice to defendant increases as case moves forward), cert.
denied, 105 S. Ct. 779 (1985).
109. Cf Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 704 & n.1 (6th
Cir. 1985) (court declines to hold prosecution by unsupervised interested attorneys violates due process but forbids appointment under broad supervisory powers over federal
proceedings) (citing Bartone v. United States, 375 U.S. 52, 54 (1963) (per curiam)), petition for cert. filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455).
110. See Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 705 (6th Cir.),
petition for cert.filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455).
The ABA Model Code of Professional Responsibility provides:
The responsibility of a public prosecutor differs from that of the usual advocate; his duty is to seek justice, not merely to convict. This special duty exists
because: (1) the prosecutor represents the sovereign and therefore should use
restraint in the discretionary exercise of governmental powers, such as in the
selection of cases to prosecute; (2) during trial the prosecutor is not only an
advocate but he also may make decisions normally made by an individual client, and those affecting the public interest should be fair to all; and (3) in our
system of criminal justice the accused is to be given the benefit of all reasonable
doubts.
Model Code of Professional Responsibility, EC 7-13 (1984) (footnotes omitted).
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duct than private attorneys because they serve the public interest."'
They are required to safeguard the rights of the accused, protect the innocent and use only legitimate means to secure just convictions." 2
A privately employed attorney, on the other hand, has the single permissible objective of protecting his client's interest. 3 It is not only possible but highly likely that the ethical demands of one role will interfere
with the goals of the other."'
The ethical dilemma of Rule 42(b) prosecutors who also represent civil
plaintiffs is particularly acute. The prosecution is conducted in the name
of the United States government" 5 but is paid for by civil clients." 6 It is
hard to imagine a civil client willing to finance such a prosecution unless
he would benefit from the conviction. 17 Whether the conviction improves the client's posture in the civil litigation or merely prevents or
deters the defendant from continuing his contumacious activities is irrelevant; the point is that the client wants a conviction. Such a conviction
may incidentally serve the ends of justice. But to reduce justice to a
possible by-product of a criminal prosecution is antithetical to the ethical
111. Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 704 (6th Cir. 1985),
petition for cert. filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455); State v.
Harrington, 534 S.W.2d 44, 50 (Mo. 1976) (per curiam); see Private Prosecution, supra
note 44, at 774.
112. See Berger v. United States, 295 U.S. 78, 88 (1935); Polo Fashions, Inc. v. Stock
Buyers Int'l, Inc., 760 F.2d 698, 704-05 (6th Cir. 1985), petition for cerL filed, 54
U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455).
113. Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 704 (6th Cir. 1985),
petitionfor cert filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455); Brotherhood
of Locomotive Firemen v. United States, 411 F.2d 312, 319 (5th Cir. 1969); State v.
Harrington, 534 S.W.2d 44, 50 (Mo. 1976) (per curiam); see Cantrell v. Commonwealth,
229 Va. 387, 393, 329 S.E.2d 22, 26 (1985); Anomaly, supra note 38, at 1173; see also
Model Code of Professional Responsibility, EC 7-1 (1984) ("It]he duty of a lawyer... is
to represent his client zealously within the bounds of the law").
114. See Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 704-05 (6th Cir.
1985), petition for cert.filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455). This
ethical quandary has been noted by many of the states that prohibit private prosecution
or ban it when the private prosecutor also represents plaintiffs in related civil litigation,
see, e.g., Cantrell v. Commonwealth, 229 Va. 387, 393, 329 S.W.2d 22, 26 (1985); Flege v.
State, 93 Neb. 610, 613-14, 142 N.W. 276, 277-78 (1913), and by commentators, see
Private Prosecution,supra note 44, at 773-80; Anomaly, supra note 38, at 1173.
For an example of an actual conflict, see supra note 66.
115. See United States ex rel. Vuitton et Fils S.A. v. Karen Bags, Inc. 602 F. Supp.
1052, 1055 (S.D.N.Y.), aff'd sub nom. United States ex rel. Vuitton et Fils S.A. v.
Klayminc, 780 F.2d 179 (2d Cir. 1985), petition for cert. filed sub nom. Young v. United
States, 54 U.S.L.W. 3565 (U.S. Feb. 6, 1986) (No. 85-1329).
116. Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698, 701 (6th Cir. 1985),
petitionfor cert.filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455). In Musidor,
B.V. v. Great Am. Screen, 658 F.2d 60 (2d Cir. 1981), cert. denied, 455 U.S. 944 (1982),
the court noted that it would be improper for disinterested counsel to be paid by the civil
plaintiffs. See id. at 65. The Sixth Circuit notes the irony of that statement by pointing
out that the Second Circuit practice permits the civil plaintiffs to pay for interested counsel to prosecute. See Polo Fashions, 760 F.2d at 701.
117. Polo Fashions, Inc. v. Stock Buyers Int'l, Inc., 760 F.2d 698 (6th Cir. 1985),
petition for cert. filed, 54 U.S.L.W. 3179 (U.S. Sept. 17, 1985) (No. 85-455). See supra
note 47 and accompanying text.
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standards 1 8 public prosecutors must observe.

Permitting private attorneys to conduct Rule 42(b) prosecutions violates other ethical standards as well. The practice enables private attorneys to use the threat of prosecution to gain advantages in the civil
proceeding. 19 Such a tactic is explicitly prohibited by the Model Code

of Professional Responsibility.

2

Although prohibiting the practice of

appointing civil counsel as prosecutors would not necessarily eliminate
this problem, it would make the threat of prosecution less potent because
the decision to prosecute first would
have to be routed through the
2
United States Attorney's office.' 1
Finally, the ethical duty of a privately employed attorney to serve his

client with undivided loyalty is rendered impossible if he must, as a pros-

ecutor, simultaneously serve the public interest.' 22 In a criminal contempt proceeding arising out of civil litigation, loyalty to one's client
requires placing the client's interests first, within the confines of the law,
at all times.'2 3 The public interest, by contrast, is served exclusively by

protecting the dignity of the judiciary and its ability to have its orders
enforced.'24 A private client obviously could derive greater benefit by a
settlement that did not have to consider the interests of the court.12 5

Whenever this situation exists, the private attorney jeopardizes his cli118. It should also be noted that these standards require public prosecutors to avoid
not only actual conflicts of interest, but the appearance of them as well. See I ABA
Standards for Criminal Justice, Standard 3-1.2.
119. See supra notes 71-73 and accompanying text.
120. Model Code of Professional Responsibility DR 7-105(A) provides: "A lawyer
shall not present, participate in presenting, or threaten to present criminal charges solely
to obtain an advantage in a civil matter."
Additionally, EC 7-21 provides:
The civil adjudicative process is primarily designed for the settlement of disputes between parties, while the criminal process is designed for the protection
of society as a whole. Threatening to use, or using, the criminal process to
coerce adjustment of private civil claims or controversies is a subversion of that
process ....
Model Code of Professional Responsibility, EC 7-21 (1984).
121. This argument assumes that a court's referral of a prosecution to the Unitcd
States Attorney's office would be more than a pro forma gesture and that refusal to prosecute by that office would result in at least reconsideration by the court of whether to
pursue the prosecution of the contempt. See supra notes 100-01 and accompanying text.
122. See supra note 114 and accompanying text.
123. See Brotherhood of Locomotive Firemen v. United States, 411 F.2d 312, 319 (5th
Cir. 1969).
124. See supra note 8.
125. As a hypothetical example, suppose civil litigants agree to a settlement of a civil
action in which a preliminary injunction has been obtained and damages sought. A criminal contempt is pending for violation of the preliminary injunction. Defendants agree to
entry of a permanent injunction and plaintiffs agree to waive damages. Upon receipt of
this information, the court decides to dismiss the criminal contempt action. No ethical
violations have occurred.
If the plaintiff's attorney was also counsel for the criminal contempt proceeding, any
offer to drop the criminal contempt charges in return for a civil settlement would be an
ethical violation. And even though the court in this situation ultimately decides that the
interest of justice is served by dismissing the criminal contempt, a private interested attor-
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ent's interest by being required to consider the public interest.' 2 6 If a
separate, disinterested attorney was conducting the contempt prosecution, each attorney would be able to pursue his proper goals without violating ethical standards.
CONCLUSION

The practice of appointing counsel for civil plaintiffs to prosecute a

criminal contempt arising out of the same litigation should be limited to
allowing such attorneys to participate only if the public prosecutor requests assistance. This assistance should be limited and should not involve the exercise of any discretion by the private attorneys regarding
such matters as whether the prosecution should go forward, plea bargaining possibilities or sentencing recommendations. Only in this way
can the defendant be assured that a prosecutor will seek justice, rather
than vengeance or monetary gain. And only in this way may the courts
and the public be assured of a policing procedure that upholds the court's
institutional integrity.
PatriciaMoran
ney making such a claim would, at the least, lack credibility. Moreover, the appearance
of a conflict of interest would certainly be present.
For a case similar to this hypothetical, see United States ex rel. Vuitton et Fils S.A. v.
Karen Bags, Inc., 592 F. Supp. 734, 737-38 (S.D.N.Y. 1984) (magistrate sentenced defendant to probation after being apprised of settlement of civil action), aff'd sub nom.
United States ex rel. Vuitton et Fils S.A. v. Klayminc, 780 F.2d 179 (2d Cir. 1985),
petition for cert.filed sub nom. Young v. United States, 54 U.S.L.W. 3565 (U.S. Feb. 6,
1986) (No. 85-1329).
126. See Trowbridge, Restrainingthe Prosecutor:.Restrictionson ThreateningProsecution for Civil Ends, 37 Me. L. Rev. 41, 61-62 (1985) (discusses prosecutor's ethical dilemma in trying to obtain civil releases from criminal defendants). Professor Trowbridge
suggests that the usual method of resolving conflicts by disclosure to affected parties and
obtaining their consent is inapplicable in this situation because not only must the prosecutor try to represent adequately both the public and private interests, but his ability to
obtain the consent of the public is highly doubtful. See id. at 61.

